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DEPARTMENT OF VETERANS AFFAIRS
Montgomery Regional Office
345 Perry Hill Road
Montgomery AL 36109

JUL 'l,(f 2004
In Reply Refer To:

322/21AT

Dear Mr.

You have filed a Notice of Disagreement with our action. This is the first step in appealing to
the Board of Veterans’ Appeals (BVA). This letter and enclosures contain very important

information concerning your appeal.

Statement of the Case

We have enclosed a Statement of the Case, a summary of the law and evidence concerning
your claim. This summary will help you to make the best argument to the BVA on why you
think our decision should be changed.

What You Need To Do

To complete your appeal, you must file a formal appeal. We have enclosed VA Form 9,
Appeal to the Board of Veterans’ Appeals, which you may use to complete your appeal. We
will gladly explain the form if you have questions. Your appeal should address:

e the benefit you want
e the facts in the Statement of the Case with which you disagree; and

e the errors that you believe we made in applying the law.

When You Need To Do It

You must file your appeal with this office within 60 days from the date of this letter or within
the remainder, if any, of the one-year period from the date of the letter notifying you of the
action that you have appealed. If we do not hear from you within this period, we will close
your case. If you need more time to file your appeal, you should request more time before the
time limit for filing your appeal expires. See item 3 of the instructions in VA Form 9, Appeal

to Board of Veterans’ Appeals.




Hearings

You may have a hearing before we send your case to the BVA. If you tell us that you want a
hearing, we will arrange a time and a place for the hearing. VA will provide the hearing room
the hearing official, and a transcript of the hearing for the record. VA cannot pay any other 7
expenses of the hearing. You may also have a hearing before the BVA, as noted on the
enclosed VA Form 9, Appeal to the Board of Veterans’ Appeals. Do not delay filing your
appeal if you request a hearing. Your request for a hearing does not extend the time to

file your appeal.

Representation

If you do not have a representative, it is not too late to choose one. An accredited
representative of a recognized service organization may represent you without charge. An
attorney or an accredited agent may also represent you, and may charge you a fee for services
related to your claim that he or she provides after a final decision of the BVA under certain
circumstances. VA cannot pay fees of agents or attorneys. For more information on fees, see
38 U.S.C. § 5904. If an attorney or accredited agent charges a fee for services in connection
with your claim before VA, the attorney or agent should file a copy of the fee agreement within
30 days after it is signed. The fee agreement should be filed at the following address: Counsel
to the Chairman (01C3), Board of Veterans® Appeals, 810 Vermont Avenue, N.W.,

Washington, DC 20420.

What We Will Do

Aﬁ;r we receive your gppeal, we will send your case to the BVA in Washington, DC for a
decision. The BVA will base its decision on an independent review of the entire record,
including the transcript of the hearing, if you have a hearing.

Sincerely yours,

Michael Fairchild
Service Center Manager

Enclosure(s): VA Form 9
Appeal Hearing Options

CC:

(o @; |
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ISSUE:

1. Service connection for right knee injury.
2. Service connection for left knee injury. — K{y] ?w{’,,\’/ Aed

EVIDENCE:

e Service medical records (SMRS) 9-14-76 to 1-24-78
e Treatment records from Dr. N.D. V. 8-14-96 to 8-29-01
e Treatment record from Anniston Orthopedic Associates 12-9-96

o Report of MRI performed 4-9-02 (Dr. M. R
e Treatment records from Dr. S for the period February 24, 2003, through June 9, 2003

ADJUDICATIVE ACTIONS:

05-09-2002 Claim received.

05-15-2002 VCAA letter sent to the claimant.

01-06-2003 Clairﬁ considered based on all the evidence of record.
01-08-2003 Claimant notified of decision.

01-06-2004 Notice of Disagreement received.

04-01-2004 VCAA and De Novo letters sent to the claimant.

PERTINENT LAWS: REGULATIONS; RATING SCHEDULE PROVISIONS:

Unless otherwise indicated, the symbol “§” denotes a section from title 38 of the Code of Federal
Regulations, Pensions, Bonuses and Veterans’ Relief. Title 38 contains the regulations of the
Department of Veterans Affairs which govern entitlement to all veteran benefits.

§3.102 (New) Reasonable doubt.

It is the defined and consistently applied policy of the Department of Veterans Affairs to
administer the law under a broad interpretation, consistent, however, with the facts shown in
every case. When, after careful consideration of all procurable and assembled data, a reasonable
doubt arises regarding service origin, the degree of disability, or any other point, such doubt will
be resolved in favor of the claimant. By reasonable doubt is meant one which exists because of an
approximate balance of positive and negative evidence which does not satisfactorily prove or
disprove the claim. It is a substantial doubt and one within the range of probability as
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distinguished from pure speculation or remote possibility. It is not a means of reconciling actual
conflict or a contradiction in the evidence. Mere suspicion or doubt as to the truth of any
statements submitted, as distinguished from impeachment or contradiction by evidence or known
facts, is not justifiable basis for denying the application of the reasonable doubt doctrine if the
entire complete record otherwise warrants mvoking this doctrine. The reasonable doubt doctrine
is also applicable even in the absence of official records, particularly if the basic incident
allegedly arose under combat, or similarly strenuous conditions, and is consistent with the
probable results of such known hardships. (Authority: 38 U.S.C. 501(a))

§3.159 (New) Department of Veterans Affairs assistance in developing claims.
(a) Definitions. For purposes of this section, the following definitions apply:

(1) Competent medical evidence means evidence provided by a person who is qualified through
education, training, or experience to offer medical diagnoses, statements, or opinions. Competent
medical evidence may also mean statements conveying sound medical principles found in
medical treatises. It would also include statements contained in authoritative writings such as
medical and scientific articles and research reports or analyses.

(2) Competent lay evidence means any evidence not requiring that the proponent have specialized
education, training, or experience. Lay evidence is competent if it is provided by a person who
has knowledge of facts or circumstances and conveys matters that can be observed and described

by a lay person.

(3) Substantially complete application means an application containing the claimant's name; his or
her relationship to the veteran, if applicable; sufficient service information for VA to verify the
claimed service, if applicable; the benefit claimed and any medical condition(s) on which it is
based; the claimant's signature; and in claims for nonservice-connected disability or death pension
and parents' dependency and indemnity compensation, a statement of income.

(4) For purposes of paragraph (c)(4)(i) of this section, event means one or more incidents
associated with places, types, and circumstances of service giving rise to disability.

(5) Information means non-evidentiary facts, such as the claimant's Social Security number or
address; the name and military unit of a person who served with the veteran; or the name and
address of a medical care provider who may have evidence pertinent to the claim.

(b) VA's duty to notify claimants of necessary information or evidence.

(1) When VA receives a complete or substantially complete application for benefits, it will notify
the claimant of any information and medical or lay evidence that is necessary to substantiate the
claim. VA will inform the claimant which information and evidence, if any, that the claimant is to
provide to VA and which information and evidence, if any. that VA will attempt to obtain on
behalf of the claimant. VA will also request that the claimant provide any evidence in the
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claimant's possession that pertains to the claim. If VA does not receive the necessary information
and evidence requested from the claimant within one year of the date of the notice, VA cannot
pay or provide any benefits based on that application. If the claimant has not responded to the
request within 30 days, VA may decide the claim prior to the expiration of the one-year period
based on all the information and evidence contained in the file, including information and
evidence it has obtained on behalf of the claimant and any VA medical examinations or medical
opinions. If VA does so, however, and the claimant subsequently provides the information and
evidence within one year of the date of the request, VA must readjudicate the claim. (Authority:

38 U.S.C.5103)

(2) If VA receives an incomplete application for benefits, it will notify the claimant of the
information necessary to complete the application and will defer assistance until the claimant
submits this information. (Authority: 38 U.S.C. 5102(b), 5103A(3))

(c) VA's duty to assist claimants in obtaining evidence. Upon receipt of a substantially complete
application for benefits, VA will make reasonable efforts to help a claimant obtain evidence
necessary to substantiate the claim. In addition, VA will give the assistance described in
paragraphs (c)(1), (c)(2), and (c)(3) to an individual attempting to reopen a finally decided claim.
VA will not pay any fees charged by a custodian to provide records requested.

(1) Obtaining records not in the custody of a Federal department or agency. VA will make
reasonable efforts to obtain relevant records not in the custody of a Federal department or agency,
to include records from State or local governments, private medical care providers, current or
former employers, and other non-Federal governmental sources. Such reasonable efforts will
generally consist of an initial request for the records and, if the records are not received, at least
one follow-up request. A follow-up request is not required if a response to the initial request
indicates that the records sought do not exist or that a follow-up request for the records would be
futile. If VA receives information showing that subsequent requests to this or another custodian
could result in obtaining the records sought, then reasonable efforts will include an initial request
and, if the records are not received, at Jeast one follow-up request to the new source or an

additional request to the original source.

(i) The claimant must cooperate fully with VA's reasonable efforts to obtain relevant records from
non-Federal agency or department custodians. The claimant must provide enough information to
identify and locate the existing records, including the person, company, agency, or other
custodian holding the records; the approximate time frame covered by the records; and, in the
case of medical treatment records, the condition for which treatment was provided.

(i) If necessary, the claimant must authorize the release of existing records in a form acceptable
to the person, company, agency, or other custodian holding the records. (Authority: 38 U.S.C.

5103A(b))

(2) Obtaining records in the custody of a Federal department or agency. VA will make as many
requests as are necessary to obtain relevant records from a Federal department or agency. These

POA
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records include but are not limited to military records, including service medical records; medical
and other records from VA medical facilities; records from non-VA facilities providing
examination or treatment at VA expense; and records from other Federal agencies, such as the
Social Security Administration. VA will end its efforts to obtain records from a Federal
department or agency only if VA concludes that the records sought do not exist or that further
efforts to obtain those records would be futile. Cases in which VA may conclude that no further
efforts are required include those in which the Federal department or agency advises VA that the
requested records do not exist or the custodian does not have them.

(i) The claimant must cooperate fully with VA's reasonable efforts to obtain relevant records from
Federal agency or department custodians. If requested by VA, the claimant must provide enough
information to identify and locate the existing records, including the custodian or agency holding
the records; the approximate time frame covered by the records; and, in the case of medical
treatment records, the condition for which treatment was provided. In the case of records
requested to corroborate a claimed stressful event in service, the claimant must provide
information sufficient for the records custodian to conduct a search of the corroborative records.

(ii) If necessary, the claimant must authorize the release of existing records in a form acceptable
to the custodian or agency holding the records. (Authority: 38 U.S.C. 5103A(b))

(3) Obtaining records in compensation claims. In a claim for disability compensation, VA will
make efforts to obtain the claimant's service medical records, if relevant to the claim; other
relevant records pertaining to the claimant's active military, naval or air service that are held or
maintained by a governmenta] entity; VA medical records or records of examination or treatment
at non-VA facilities authorized by VA; and any other relevant records held by any Federal
department or agency. The claimant must provide enough information to identify and locate the
existing records including the custodian or agency holding the records; the approximate time
frame covered by the records; and, in the case of medical treatment records, the condition for
which treatment was provided. (Authority: 38 U.S.C. 5103A(c))

(4) Providing medical examinations or obtaining medical opinions.

(i) In a claim for disability compensation, VA will provide a medical examination or obtain a
medical opinion based upon a review of the evidence of record if VA determines it is necessary to
decide the claim. A medical examination or medical opinion is necessary if the information and
evidence of record does not contain sufficient competent medical evidence to decide the claim,

but:

(A) Contains competent lay or medical evidence of a current diagnosed disability or persistent or
recurrent symptoms of disability;

(B) Establishes that the veteran suffered an event, injury or disease in service, or has a disease or
symptoms of a disease listed in §3.309, §3.313, §3.316, and §3.317 manifesting during an

POA




Statement of the Case . Department of Veterans Aﬂuo’

Page 5

Montgomery Regional Office 07/16/2004

NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR

POA

applicable presumptive period provided the claimant has the required service or triggering event
to qualify for that presumption; and

(C) Indicates that the claimed disability or symptoms may be associated with the established
event, injury, or disease in service or with another service-connected disability.

(ii) Paragraph (4)(i)(C) could be satisfied by competent evidence showing post-service treatment
for a condition, or other possible association with military service.

(iii) Paragraph (c)(4) applies to a claim to reopen a finally adjudicated claim only if new and
material evidence is presented or secured. (Authority: 38 U.S.C. 5103A(d))

(d) Circumstances where VA will refrain from or discontinue providing assistance. VA will
refrain from providing assistance in obtaining evidence for a claim if the substantially complete
application for benefits indicates that there is no reasonable possibility that any assistance VA
would provide to the claimant would substantiate the claim. VA will discontinue providing
assistance in obtaining evidence for a claim if the evidence obtained indicates that there is no
reasonable possibility that further assistance would substantiate the claim. Circumstances in
which VA will refrain from or discontinue providing assistance in obtaining evidence include, but

are not limited to:

(1) The claimant's ineligibility for the benefit sought because of lack of qualifying service, lack of
veteran status, or other lack of legal eligibility;

(2) Claims that are inherently incredible or clearly lack merit; and

(3) An application requesting a benefit to which the claimant is not entitled as a matter of law.
(Authority: 38 U.S.C. 5103A(a)(2))

(e) Duty to notify claimant of inability to obtain records.

(1) If VA makes reasonable efforts to obtain relevant non-Federal records but is unable to obtain
them, or after continued efforts to obtain Federal records concludes that it 1s reasonably certain
they do not exist or further efforts to obtain them would be futile, VA will provide the claimant
with oral or written notice of that fact. VA will make a record of any oral notice conveyed to the
claimant. For non-Federal records requests, VA may provide the notice at the same time it makes
its final attempt to obtain the relevant records. In either case, the notice must contain the

following information:
(i) The identity of the records VA was unable to obtain;

(ii) An explanation of the efforts VA made to obtain the records;

l
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(i) A description of any further action VA will take regarding the claim, including, but not
Jimited to, notice that VA will decide the claim based on the evidence of record unless the
claimant submits the records VA was unable to obtain; and

(iv) A notice that the claimant is ultimately responsible for providing the evidence.

(2) If VA becomes aware of the existence of relevant records before deciding the claim, VA will
notify the claimant of the records and request that the claimant provide a release for the records. If
the claimant does not provide any necessary release of the relevant records that VA is unable to
obtain, VA will request that the claimant obtain the records and provide them to VA. (Authority:

38 U.S.C. 5103A(b)(2))

(f) For the purpose of the notice requirements in paragraphs (b) and (e) of this section, notice to
the claimant means notice to the claimant or his or her fiduciary, if any, as well as to his or her
representative, if any. (Authority: 38 U.S.C. 5102(b), 5103(a))

§3.303 Principles relating to service connection

(a) General. Service connection connotes many factors but basically it means that the facts, shown
by evidence, establish that a particular injury or disease resulting in disability was incurred
coincident with service in the Armed Forces, or if preexisting such service, was aggravated
therein. This may be accomplished by affirmatively showing inception or aggravation during
service or through the application of statutory presumptions. Each disabling condition shown by a
veteran's service records, or for which he seeks a service connection must be considered on the
basis of the places, types and circumstances of his service as shown by service records, the
official history of each organization in which he served, his medical records and all pertinent
medical and lay evidence. Determinations as to service connection will be based on review of the
entire evidence of record, with due consideration to the policy of the Department of Veterans
Affairs to administer the law under a broad and liberal interpretation consistent with the facts in

each individual case.

(b) Chronicity and continuity. With chronic disease shown as such in service (or within
the presumptive period under §3.307) so as to permit a finding of service connection, subsequent
manifestations of the same chronic disease at any later date, however remote, are service
connected, unless clearly attributable to intercurrent causes. This rule does not mean that any
manifestation of joint pain, any abnormality of heart action or heart sounds, any urinary findings
of casts, or any cough, in service will permit service connection of arthritis, disease of the heart,
nephritis, or pulmonary disease, first shown as a clearcut clinical entity, at some later date. For the
showing of chronic disease in service there is required a combination of manifestations sufficient
to identify the disease entity, and sufficient observation to establish chronicity at the time, as
distinguished from merely isolated findings or a diagnosis including the word "Chronic." When
the disease identity is established (leprosy, tuberculosis, multiple sclerosis, etc.), there is no
requirement of evidentiary showing of continuity. Continuity of symptomatology is required only

POA
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where the condition noted during service (or in the presumptive period) is not, in fact, shown to
be chronic or where the diagnosis of chronicity may be legitimately questioned. When the fact of
chronicity in service is not adequately supported, then a showing of continuity after discharge is

required to support the claim.

(c) Preservice disabilities noted in service. There are medical principles so universally
recognized as to constitute fact (clear and unmistakable proof ), and when in accordance with
these principles existence of a disability prior to service is established, no additional or
confirmatory evidence is necessary. Consequently with notation or discovery during service of
such residual conditions (scars; fibrosis of the lungs; atrophies following disease of the central or
peripheral nervous system; healed fractures; absent, displaced or resected parts of organs;
supernumerary parts; congenital malformations or hemorrhoidal tags or tabs, etc.) with no
evidence of the pertinent antecedent active disease or injury during service the conclusion must be
that they preexisted service. Similarly, manifestation of lesions or symptoms of chronic disease
from date of enlistment, or so close thereto that the disease could not have originated in so short a
period will establish preservice existence thereof. Conditions of an infectious nature are to be
considered with regard to the circumstances of the infection and if manifested in less than the
respective incubation periods after reporting for duty, they will be held to have preexisted service.
In the field of mental disorders, personality disorders which are characterized by developmental
defects or pathological trends in the personality structure manifested by a lifelong pattern of
action or behavior, chronic psychoneurosis of long duration or other psychiatric symptomatology
shown to have existed prior to service with the same manifestations during service, which were
the basis of the service diagnosis will be accepted as showing preservice origin. Congenital or
developmental defects, refractive error of the eye, personality disorders and mental deficiency as
such are not diseases or injuries within the meaning of applicable legislation.

(d) Postservice initial diagnosis of disease. Service connection may be granted for any
disease diagnosed after discharge, when all the evidence, including that pertinent to service,
establishes that the disease was incurred in service. Presumptive periods are not intended to limit

service connection to diseases so diagnosed when the evidence warrants direct service connection.

The presumptive provisions of the statute and Department of Veterans Affairs regulations
implementing them are intended as liberalizations applicable when the evidence would not
warrant service connection without their aid.

§3.309(a) (effective 11/07/02) Disease subject to presumptive service connection

(a) Chronic diseases. The following diseases shall be granted service connection although not
otherwise established as incurred in or aggravated by service if manifested to a compensable
degree within the applicable time limits under §3.307 following service in a peniod of war or
following peacetime service on or afier January 1, 1947, provided the rebuttable presumption

provisions of §3.307 are also satisfied.

Anemia, primary.
Arteriosclerosis.
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Arthritis.

Atrophy, Progressive muscular.

Brain hemorrhage.
Brain thrombosis.
Bronchiectasis.

Calculi of the kidney, bladder, or gallbladder.

. Cardiovascular-renal disease, including hypertension. (This term applies to combination
involvement of the type of arteriosclerosis, nephritis, and organic heart disease, and since

SOCIAL SECURITY NR
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hypqtension is an _early_ symptom long preceding the development of those diseases in their more
obvpus forms, a disabling hypertension within the 1-year period will be given the same benefit of
service connection as any of the chronic diseases listed.)

Cirrhosis of the liver.
Coccidioidomycosis.

Diabetes mellitus.

Encephalitis lethargica residuals.

Endocarditis. (This term covers all forms of valvular heart disease.)

Endocrinopathies.

Epilepsies.

Hansen's disease.

Hodgkin's disease.

Leukemia.

Lupus erythematosus, systemic.
Myasthenia gravis.

Myelitis.

Myocarditis.

Nephritis.

Other organic diseases of the nervous system.

Osteitis deformans (Paget's disease).
Osteomalacia.

Palsy, bulbar.

Paralysis agitans.

Psychoses.

Purpura idiopathic, hemorrhagic.
Raynaud's disease.

Sarcoidosis.

Scleroderma.

Sclerosis, amyotrophic lateral.
Sclerosis, multiple.
Syringomyelia.

Thromboangiitis obliterans (Buerger's disease).

Tuberculosis, active.

Tumors, malignant, or of the brain or spinal cord or peripheral nerves.

| . U]cersZ peptic (gasﬁﬁc or duodenal) (A proper diagnosis of gastric or duodenal ulcer
(peptic ulcer) is to be considered established if it represents a medically sound interpretation of
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sufficient clinical findings warranting such diagnosis and provides an adequate basis for a
differential diagnosis from other conditions with like symptomatology; in short, where the

- preponderance of evidence indicates gastric or duodenal ulcer (peptic ulcer). Whenever possible,
of course, laboratory findings should be used in corroboration of the clinical data.

DECISION:

1. Service connection for right knee injury is denied.
2. Service connection for left knee injury is denied.

REASONS AND BASES:

1. Service connection for right knee injury.

Available SMRS show you were seen on 9-14-76, complaining of right knee pain after falling on
the right knee while playing football. Following examination, the examiner diagnosed: contusion.
You were also seen on 1-24-78, with complaint of recurrent knee pain and giving away of your
right knee. Objective examination of your right knee was essentially normal findings. The
examiner recorded the fact that no acute pathology was identified for your complaint.

Post-service treatment records from Dr. V ,, and from . Orthopedic Associates are
negative for treatment for knee problems or complaints. The MRI from Dr. R 1s for your
left knee. MRI of the right knee was apparently not performed. Although there are in-service
records of complaints of right knee pain, there is no record of a right knee injury showing a
chronic disability subject to service connection. Dr. S also showed treatment for a bilateral

knee condition.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service. Service connection for bilateral knee condition is denied
since this condition neither occurred in nor was caused by service.

The three elements for service connection are: (1) evidence of a current disability as provided by a
medical diagnosis; (2) evidence of incurrence or aggravation of a disease or injury in service as
provided by either lay or medical evidence, as the situation dictates; and (3) a nexus, or hink,
between the inservice disease or injury and the current disability as provided by competent
medical evidence. This means that there must be evidence of disease or injury during service, a
current disability, and a link between the two. Further, the evidence must be competent. That is,
an injury during service may be verified by medical or lay witness statements; however, the
presence of a current disability requires a medical diagnosis; and, where an opinion is used to link
the current disorder to a cause during service or a service-connected disability, a competent

opinion of a medical professional is required.
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The rule regarding benefit of reasonable doubt does not apply because the preponderance of
evidence is unfavorable. When, after careful consideration of all procurable and assembled data,
a reasonable doubt arises regarding service origin, the degree of disability, or any other point,
such doubt will be resolved in favor of the claimant. By reasonable doubt is meant one which
exists because of an approximate balance of positive and negative evidence which does not

satisfactorily prove or disprove the claim.

2. Service connection for left knee injury.

Your SMRS are negative for a left knee injury. Post-service MRI of the left knee performed on 4-
9-02 shows no significant abnormality was found.

Service connection may be granted for a disability which began in military service or was caused
by some event or experience in service. Service connection for bilateral knee condition is denied

since this condition neither occurred in nor was caused by service.

The three elements for service connection are: (1) evidence of a current disability as provided by a
medical diagnosis; (2) evidence of incurrence or aggravation of a disease or injury in service as
provided by either lay or medical evidence, as the situation dictates; and (3) a nexus, or link,
between the inservice disease or injury and the current disability as provided by competent
medical evidence. This means that there must be evidence of disease or injury during service, a
current disability, and a link between the two. Further, the evidence must be competent. That is,
an injury during service may be verified by medical or lay witness statements; however, the
presence of a current disability requires a medical diagnosis; and, where an opinion is used to link
the current disorder to a cause during service or a service-connected disability, a competent
opinion of a medical professional is required.

The rule regarding benefit of reasonable doubt does not apply because the preponderance of
evidence is unfavorable. When, after careful consideration of all procurable and assembled data,
a reasonable doubt arises regarding service origin, the degree of disability, or any other point,
such doubt will be resolved in favor of the claimant. By reasonable doubt is meant one which
exists because of an approximate balance of positive and negative evidence which does not

satisfactorily prove or disprove the claim.

PREPARED BY @W’ﬂ%

David-G. Little, Decision Review Officer




