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A Note to Our Readers

One key feature of this book is one you already know. You’re reading the book on
your computer screen. Two of the authors of this book were among the authors
of a 1985 national bestseller, The 177t Vet Survival Guide. The eatlier book was
published on paper, in the traditional manner. This book is an e-book, published
on the Web site of its sponsor, Veterans for America (VFA). Publishing online
allows for updating as needed, not just when a new edition might come out in a
matter of years. Further, VFA can publish additional chapters as needed. Publish-
ing online also enables VFA to provide the book not in bookstores at a substantial
price, but rather without charge to those who have served their country and to
their family members and friends.
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Foreword

By Robert Muller
President
Veterans for America

spent a year in the Kingsbridge Veterans Administration hospital, located
in New York City, learning how to live life as a paraplegic confined to a
wheelchair. I had been shot in Vietnam, where I served as a Marine infan-
try officer.

My ward was the focus of a cover story in Lzfe magazine which portrayed
the conditions within the veterans hospital as a “medical slum.” We had a lot
of national media attention, congressional hearings, and a lot of promises. The
despair, lack of proper care, and general indifference from the hospital and the
Veterans Administration finally became too much for my closest friend to take.
He committed suicide, as did several of the other vets I knew. They had been
beaten down by a bureaucracy that didn’t respond to their needs, and they were
too overwhelmed to battle on.

I knew then that if I didn’t fight the “system,” it would eventually over-
whelm me. So I began to fight back for myself and for others who needed a
voice and an advocate. I’'m still fighting for basic justice to this day.

It’s a hard and bitter lesson that all too often, despite honorable service
and real sacrifices, one has to fight the military itself or the Department of
Veterans Affairs (the successor to the Veterans Administration), the two largest

agencies in our government, to get earned and needed benefits and services.
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After leaving the hospital, I went to law school, because I was convinced that I
was simply too uneducated as to my rights and entitlements as a combat casu-
alty from America’s war.

What I discovered is that there is a lot to learn about the law, both in sub-
stance and procedure. In my subsequent work assisting military personnel,
veterans, and their family members, I came to appreciate the benefit of having
been trained in legal work and the need to relentlessly “work™ the system. It
was amazing what you could do if properly informed and had competent
counsel. I also became aware of how many deserving people were denied assis-
tance for failure to properly pursue their entitlements, due to either their own
mistakes or those of inadequately trained veterans service representatives (with
crushing caseloads) from veterans organizations or from various state and
county offices whose job it was to assist them.

Years later, when I founded a national veterans service organization (Viet-
nam Veterans of America), I insisted that all the claims work we did on behalf
of veterans was overseen by an attorney. We also led the fight to allow veterans
to have attorneys represent them and to have access to a court of law to appeal
agency decisions.

Good information is critical to accessing the programs and benefits that
are available to active military, guard, reservists, veterans, and their family
members. That’s why we have put together this “Survival Guide.”Itis a current
and very useful guide to what you are entitled to and how to get it. We can
provide you with this basic information. You have to provide the time and en-
ergy to go after these services and benefits. I've seen far too many people give
up on confronting the challenges these mammoth agencies put up. We hope
that with this guide you’ll be better informed and better able to prevail in the
quest for justice.

Bobby Muller is the founder and President of Veterans for America, which is
sponsoring this book. After graduating from Hofstra University in 1968, he
served in combat in Vietnam with the Marines. As a lieutenant, he was a com-
bat infantry officer. In April 1969, Muller was leading an assault when a bullet
severed his spinal cord and left him paralyzed from the chest down.

His service in Vietnam and his injury changed his life forever. During re-
habilitation at the VA hospital in the Bronx, Muller experienced first-hand the
neglect, frustration, and inadequate care faced by numerous Vietnam veterans.
In the aftermath of this experience, he began fighting for fair treatment for
Vietnam veterans by enrolling in law school at Hofstra. Later he served as le-
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gal counsel for the Eastern Paralyzed Veterans Association. In 1978 he
founded Vietnam Veterans of America. In 1980 he founded the Vietnam Vet-
erans of American Foundation, which later was renamed Veterans for America.
In 1991, Muller co-founded the International Campaign to Ban Land-
mines, which received the Nobel Peace Prize in 1997.
For Muller's full VFA biography, please visit

www.veteransforamerica.org/about/who-we-are/bobbv-muller




Introduction

here are nearly 24 million American military veterans and approxi-

mately 1.5 million active-duty servicemembers. An additional 650,000

men and women voluntarily serve in the various state national guards

and the services’ active reserve components, and are therefore subject
to call-up to active duty. Thousands of others have had their active-duty com-
mitments involuntarily extended or been recalled from the Individual (inactive)
Ready Reserve after serving their obligated enlistments. Nearly 1.7 million ser-
vicemembers have served in the Southwest Asia theater (especially Iraq and
Afghanistan). Veterans and their families account for nearly one-third of the
population of the United States.

The wars in Iraq and Afghanistan are increasingly costly in deaths, wounds
and illnesses. Recent statistics show a military death count of more than 4,500.
Those who have been wounded, been injured or become ill exceed 75,000.
Some 320,000 (20 percent of troops deployed) already have suffered a trau-
matic brain injury (TBI). Some 300,000 (18 percent of troops deployed)
already have suffered from Post-Traumatic Stress Disorder (PTSD).

For 300 million Americans, Wotld War IT ended in 1945, the Vietnam War
ended in 1975 and other wars ended in various other years over the long his-
tory of our country. One day, Americans will believe that the wars in Iraq and
Afghanistan ended in a particular year.

But for a large fraction of the men and women who served in past wars
and who serve today, the wars are not over. Many, many veterans carry with
them the physical scars of battle or the psychological trauma of witnessing
disturbing acts, mostly in combat. Many will never fully heal.
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Servicemembers and veterans who are serving or have served in the cut-
rent wars have special problems not recognized in earlier conflicts. Many have
been killed or injured by new types of improvised explosive devices (IEDs,
usually roadside bombs). Others have been killed or injured by suicide bomb-
ers.

They often have been inadequately equipped. The situation became so ab-
surd that often family members of servicemembers felt forced to purchase and
ship them the body armor the military was not providing. Still, servicemembers
often had to drive Humvees without adequate armor plating. Many have been
asked to do jobs for which they have not been adequately trained.

Many in the “regular” military and the National Guard and Reserves have
had their tours extended or been called back for a second, third or even fourth
tour. Bach deployment, of course, increases the servicemembet’s exposure to
death, injury, disease and family stress. (55 percent of servicemembers are mar-
ried; more than 100,000 women and more than 16,000 single parents have
served in the current wars.)

Although it is the veterans and servicemembers of Iraq and Afghanistan
who today hold the headlines, compelling problems remain for veterans of
every era. Things have pretty well settled down for the “Class of ‘46,” the vet-
erans of World War II, most of whom were discharged one year after the end
of the war. And, sadly, most veterans of that war have now died of old age or
other causes. (A veteran who was 20 in 1946 is 81 today—if he or she has sut-
vived.) According to VA statistics, of 16,112,566 who served in World War II,
only 3,242,000 survive. (All statistics of this type are for those who served
anywhere during the war; it does not mean that a particular member of the
military served in a particular country or in combat. For the Vietnam Era, for
instance, only about one in three who served in the military was stationed in
Vietnam.)

For the Korean War, 5,720,000 served and 3,086,400 are still living. For the
Vietnam War, those who served total 8,744,000 and those surviving are
7,286,500. Those serving in the first Gulf War (Desert Shield and Desert
Storm) numbered 2,322,000 and those still living are 2,260,000.

So Vietnam Era vets are still very much around. They are the largest group
since Korea. And their problems (and this is not to minimize those problems
of any other era of veterans) have been devastating. Many continue to suffer
from the often disabling and disfiguring injuries of combat, from the physical
ravages of the herbicide known as Agent Orange and from the psychological
damage known as Post-Traumatic Stress Disorder (PTSD). More than 59,000
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died during the war or from injuries sustained there. More than 153,000 were
wounded.

As two of the authors of this book noted in a late-1980s court brief, Viet
Vets (those who served in-country):

e Fought in jungles against a native revolutionary army. Success was

measured not by territorial conquest but by body count.

e Unlike in other wars, went to the war zone individually and came
home individually. Most Viet Vets were therefore forced to deal with
stress by themselves.

e Felt to a greater degree than other Vietnam Era Vets the impact of
serving during a war opposed by most of their fellow citizens: those
who served in Vietnam were seen as bearing a special responsibility
for the war.

e Served in a war that by many measures the United States lost. (This
was despite the fact that the U. S. won nearly every battle.) The return-
ing Viet Vet was met not by victory parades but by condemnation or
apathy.

The approximately 1.5 million veterans of Iraq and Afghanistan have had
characteristics and experiences that are both the same as and different from
those of their brothers and sisters from Vietnam. The average combat soldier
is 26 (in Vietnam he or she was 19, in World War II also 26). More than at any
time except World War 1II, troops have been called up, from the National
Guard and the Reserve and also from the Individual Ready Reserve. This
means many soldiers have been jerked out of fairly stable lives, and often more
than once. In particular, it means many have been taken from jobs that they
will want to regain after discharge. Among those called up, professionals and
small business owners have been particularly likely to suffer financial disaster.

One similarity between the Vietnam War and the war in Iraq is that both
eventually became highly unpopular in the United States. But another differ-
ence is the greater popularity of those who have fought in the current wars.
Viet Vets still suffer from having not only fought in an unpopular war but hav-
ing been to a considerable extent blamed for it. Some of the authors of this
book have noted a repeat of veterans problems seen 35 years ago. For exam-
ple, there have been large numbers of bad discharges as well as an inadequate
or careless administration of veterans educational benefits.

On the good side, military and veterans medicine is much improved. Just
as Viet Vets were evacuated to field hospitals dramatically faster than had been

the case in World War II (or Korea), evacuations in Iraq and Afghanistan have
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been accomplished with even greater speed. Once wounds ate stabilized, many
servicemembers ate rushed to U. S. military facilities in Germany for state-of-
the-art care. Those needing it also receive improved medical care in the U. S.
More than one-third of Iraqand Afghanistan vets have already sought medical
care since returning to the U. S.

Once home, servicemembers with medical problems find new difficulties
that bring their own trauma. Treatment facilities are limited, especially for TBI
(traumatic brain injury, the “signature wound” of the wars in Iraq and Af-
ghanistan) and PTSD (Post-Traumatic Stress Disorder) and especially in areas
where National Guard and Reserve troops live. Little is known about TBI, but
public pressure has forced DoD and the VA to commit increased resources to
it.

In addition, servicemembers awaiting the complex system of separation
for medical reasons often have to wait far from home for four to ten months,
often without family or organized military support. Disciplinary problems are
common among these idle troops, often ending in a bad discharge or inade-
quate disability rating. The Department of Defense (DoD) has promised to fix
these problems, but many doubt its resolve to invest the necessary funds.

Even in the medical improvements can be found problems of the most
grave nature. Because medical care is often so fast and effective, many ser-
vicemembers ate saved who would have died in any other U. S. war. That’s the
good news and that’s also the bad news: thousands survive with injuries hot-
rendous enough that in any previous war they would have been fatal. These
include countless disfiguring head wounds. Many will be disabled for life and
many will require care for life. Many of the people with severe disabilities have
serious difficulty “transitioning” to life back in the United States.

A Contract With Servicemembers And
Veterans

In Iraq, Afghanistan, Vietnam, World War II and other wars, the United States
has taken men and women into military service and sent them to war. In so
doing it took upon itself moral and legal obligations of the most serious na-
ture. But the United States has not fulfilled its duties. It has breached its
contract with the men and women who risked—and sometimes ruined—their

lives in service to their country.
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The federal government has responded to the needs of veterans primarily
through the Department of Veterans Affairs (previously called the Veterans
Administration, in both cases referred to as “the VA”).

Although the VA has always provided vast amounts of assistance to vetet-
ans and has even taken some innovative steps to deal with the distinct
problems of the veterans of the current wars and Vietnam, respectively, it has
not done enough. Many vets say VA assistance has been too little and too late.
Too many VA staff members are insensitive to the special needs of certain
vets. As of this writing, the VA has a claims backlog of some 600,000 and
takes about 180 days to process claims. The VA has become known for inac-
tion, extreme delay and regulations that even lawyers sometimes cannot
understand.

For example, it takes approximately four months to process a simple claim
for educational benefits leaving the vet to live off credit cards or loans from
family. This is less than for more complicated claims, but it’s still far too long;
In many instances over the past 15 years, Guard and Reservists were given in-
accurate information about their eligibility for educational entitlements.

In addition to the federal Veterans Administration, there is a veterans de-
partment in almost every state. Among other things, the job of these
departments is to assist veterans and their families with VA claims. State agen-
cies vary in size, facilities and quality.

A New, Web-Based Guidebook

In 1985, Ballantine Books in New York published The 17et Vet Survival Guide,
the only major guidebook ever dedicated to the interests of Vietnam Era vet-
erans. The book became a national bestseller and received strong
endorsements from the media, including “Dear Abby.” A veterans newsletter
wrote, “If a Vietnam veteran only owns one book, this is the one he should
have.”

No important guidebook has yet been published to assist the servicemem-
bers and veterans of Iraq and Afghanistan. Into the void come two of the co-
authors of The Viet Vet Survival Guide, along with approximately 30 other ex-
perts on issues regarding servicemembers and veterans.

As with the previous book, the new one is comprehensive and easy to
read. Unlike the original, however, this one covers not just veterans but also
servicemembers.
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Also, instead of being exclusively for veterans of one era, the new book is
for veterans (and, as stated, for servicemembers) of all periods. The book gives
particular emphasis to servicemembers and veterans of Iraqand Afghanistan,
while providing adequate information for vets of all other eras.

The American Servicemembers and Veterans Survival Guide describes in depth
the problems of the vet and servicemember (and his or her family), the bene-
fits and services available to him or her (and family) and the veterans and
servicemembers issues that will be decided in the next several years. Most im-
portant, it helps the veteran and servicemember understand how various
agencies work not just in theory but in practice and how he or she can cut
through the bureaucracy and confusion and get the benefits and services to
which he or she is entitled. The book therefore is a consumer guide for veter-
ans and servicemembers.

We plan to publish 28 chapters. Topics include, among others, frequent
call-ups from the Guard and Reserve, getting out of the military, the Depart-
ment of Veterans Affairs, disability compensation, pensions, medical care,
educational benefits, housing benefits, claims and appeals, discharge upgrading,
the criminal justice system, employment, reemployment rights, benefits for
family members, the special problems of women servicemembers and veterans
and domestic relations issues.

One key new feature of the new book is one you know already. You’re
reading this introduction on your computer screen. The 1985 book was pub-
lished on paper, in the traditional manner. This one is published on the Web
site of our sponsor, Veterans for America. It allows for updating as needed,
not just when a new edition might come out in a matter of years. Similarly, we
can begin publishing this book not when a whole, long manuscript is in final
form, but rather as soon as one or several chapters are ready. (Similarly, we can
publish additional chapters as they become available.) Publishing online, rather
than in the traditional manner, also enables us to provide the book not in
bookstores at a substantial price, but rather without charge to those who have
served their country and to their family members and friends.






PART ONE
Veterans and Their Families



Chapter One
Basic Survival SKkills

How to Use this Book

By Craig Kubey and Paul Sullivan

Life is unfair.
—John F. Kennedy

his book will help you survive in the world of the veteran. This world,

like the world at large, is not a fair world. Your country asked you to

take years out of your life and to risk life itself. But when you came

back, it gave you some praise but little comfort. Instead, it gave you
the VA.

Though there are other federal agencies that benefit the veteran, and
though there are many state programs for veterans, the VA (formerly the Vet-
erans Administration and now the Department of Veterans Affairs, but always
called the VA) is more important to most vets than all the rest combined.

But the VA isn’t what it should be. It’s a bureaucracy. Full of programs
that cover enough vets and programs that don’t, full of people who care and
people who don’t, full of prompt responses and endless delays and full of

rules, rules, rules.
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This part of the book focuses on programs run by the VA. It also deals
with programs administered by other federal agencies and the states. These
programs—especially those of the VA—can save your life. VA medical care
can repair your body. VA educational benefits can put you through school. VA
disability compensation and pensions can pay many of your bills. VA loan
guarantees can make it possible for you to buy a home.

But to get the most out of the VA, or the Small Business Administration
or the veterans department in your home state, you have to know what you’re
doing. You have to know the benefits to which you’re entitled, the problems
you may face and how to solve them and where to go for help.

This book contains all of that. But we—the authors of this book—want
you to know how to get the most out of it. We do not suggest that all veterans
read every page of this book. For most veterans, that is not a good use of
time. We suggest that you look through the table of contents and then care-
fully read each chapter that you know applies to you or that you think may
apply to you. Once the index is available, we suggest you do the same with
that. We further suggest that you skim every page of all the other chapters. For
one thing, you may very well come across a benefit program or other informa-
tion that—surprise—can help you. For another thing, you may find something
that you will want to pass along to a friend who is a veteran.

Now we want to pass along some information, most of it very important,
that applies to most or all the chapters in this book. That way, we won’t have to
bore you by repeating the same points chapter after chapter (except where
critically important to do so).

Qualifying For Benefits

To get benefits from the VA or any other agency, you (or your dependents)
must be both eligible and entitled. To be eligible for benefits, you must meet
certain general requirements. These may have to do with how long you served,
what kind of discharge you received, and whether any disability you have is
connected to your military service. To be entitled to benefits, you personally
must be approved to receive them.

Most of the time, but not always, if you are eligible, all you have to do to
become entitled is to submit a form and wait for approval. But there are excep-
tions. For instance, yo# may know the facts of your case prove that you should
be approved, but the VA may disagree. So you may have to appeal an adverse
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decision or at least provide more information. Another example is that you
may be eligible for care at a VA hospital, but the nearest hospital may say it
doesn’t have room for you, at least not right now.

Specific chapters in this part of the book explain how to qualify for spe-
cific benefits. But here are some general guidelines:

Type of Discharge

There are important exceptions, but the great majority of programs of the VA,
other federal agencies and state veterans departments require that the veteran
was separated under “conditions other than dishonorable.” You and your de-
pendents are therefore eligible for benefits if you received an honorable
discharge, a general discharge or a lower discharge that has been upgraded to
honorable or general. You are in almost all cases not eligible if you have a dis-
honorable discharge or a bad-conduct discharge issued by a general court-
martial.

If you have a bad-conduct discharge notissued by a general court-martial
or if you have a discharge called “under other than honorable conditions” or
what was formerly called “undesirable,” the VA (or other agency) may find you
eligible (this is especially likely if you were discharged for homosexuality or for
minor offenses). The VA (or other agency) will make a determination of
“character of discharge,” based on the facts of your case: it will decide if you
were separated under “dishonorable conditions” or “other than dishonorable
conditions.”

See Chapter 15, “Upgrading Less-Than-Fully-Honorable Discharges,” for
a discussion of discharges and how to get a bad discharge upgraded as well as
for a chart showing the type of discharge required for specific programs of the
VA and other federal agencies.

Type of Service

To be eligible for federal and state veterans programs, you must in almost all
cases have had “active service.” Active service includes, but is not limited to:
“Active duty

2

—This includes full-time service in the Army, Navy, Marine
Corps, Air Force or Coast Guard and certain other kinds of service.

“Active duty for training”’—during which the individual was disabled or
died from a disease or injury that occurred or was made worse in the line of



The American Veterans and Servicemembers Survival Guide 35

duty.” Active duty for training” includes certain members of the reserve, ROTC
and national guard on full-time duty, for training purposes, in the armed forces
and also includes those traveling to and from duty.

Service in Wartime

The VA pension program requires the veteran to have served during wartime.
This does not mean the veteran must have engaged in combat or served in a
combat zone (such as Iraq). The vet must only have served during a period
officially designated as wartime. The wars in Iraq and Afghanistan have been
designated as part of the period beginning on August 2, 1990, during the first
Gulf War. So you qualify if you served anywhere—in Iraq, Germany, or Kan-
sas—anytime on or after August 2, 1990. (The dates for the Vietnam Era were
August 5, 1964 through May 7, 1975.)

Other Rules

The VA also has rules determining who qualifies as a spouse or child of a vet-
eran. Check with a veterans service representative (also called a “veterans
service officer”) who works for a veterans organization such as the American
Legion, AMVETs, the Disabled American Veterans (DAV), the Veterans of
Foreign Wars (VEW), or Vietnam Veterans of America (VVA), or who is em-
ployed by a county or state government, or phone a VA Regional Office
(VARO) and ask to be connected to a veterans organization service representa-
tive.

An easy way to reach a VARO is to call (800) 827-1000; your call will
automatically be routed to your nearest VARO (the routing system reflects the
area code from which you are dialing). For those who are interested: yes, the
VA has “caller ID,” so in most cases the agency will know the number from
which you are calling.

Another alternative is to look in the “United States Government” listings
near the front of your phone book, under “Veterans Affairs.”If your area is
too small to have VA facilities, call directory assistance for the nearest large
city.

A local phone book is also helpful in finding other government agencies,
veterans organizations and most anybody else. For state agencies, look in the
blue pages under the name of your state. Another place to look is the Internet.
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You can also go to the VA Web site at www.va.gov. Click on “Find a
Facility,” then click on the down arrow and then on “Benefits Office.”You can
choose to get your five nearest regional offices (VAROs). Some list only their
address; some also list a phone number. If a phone number is not listed, call
directory assistance for the city in which the VARO is located. If your interest
is not benefits but medical care, select not “Benefits Office” but “Medical Fa-
cilities.”(The group of relatively informal facilities known as Vet Centers are
found under this heading. These centers are mostly for counseling on issues of
psychological readjustment to civilian life.)

For certain VA programs, such as educational benefits, there are certain
other requirements, such as length of service and a fully honorable discharge (a
general discharge is not enough). Requirements you need to meet for educa-
tional benefits are found in chapter 7, “Educational Assistance and Vocational
Rehabilitation.”

Whatever you need from the VA, ideally you will find not just a service rep,
but a good service rep to assist you with your claim. Ask other veterans for re-
ferrals. Once you meet a service rep, ask about his or her general experience as
well as experience in the specific areas that concern you. Once you begin work-
ing with a service rep, see if you get along. If you don’t, consider switching to
another one. Fees are not a problem: service reps do not charge.

Dealing with the VA and Other Agencies

Throughout this book we tell you what you can get and how to get it. We tell
you what forms to use and sometimes even tell you how to fill them out. But
there are some general rules we should include here:

To get forms, call, write or visit a VA Regional Office. Again, you can find
a VARO by phoning (800) 827-1000. Forms relating to medical care can also
be obtained from a VA medical facility. MOST veterans organizations and their
service representatives also have forms. Return most forms to a VA Regional
Office; return medical forms to the medical facility where you want to be ex-
amined or treated.

Although this book includes some VA forms, at some point they will go
out-of-date. So don’t print out the ones in this book. Get the latest, full-size
copies available from the VA and fill them out with information relating spe-
cifically to your case.
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To file an application online for most VA benefits, go to
www.va.gov/onlineapps.htm. Once you have filed your application, the VA

will send you a form in addition to the one online. If the VA doesn’t send you
another form, call the VA. (This is important particularly because the date
from which you will be paid benefits is the date of your claim.) Again, you can
reach the VA at (800) 827-1000. You can write or visit your local VA Regional
Office. Forms relating to medical care can also be obtained from a VA Medical
Center or VA Community-Based Outreach Clinic. Most veterans service orga-
nizations (VSOs) and their service representatives also have forms.

It is important to remember to return the form to the correct agency
within the VA. Return benefit and claim forms to a VA Regional Office, and
return medical forms to the VA medical facility where you want to get exam-
ined or treated. As explained in our chapter about the VA, the VA’s hospitals
and the VA’s Regional Offices operate under two different bureaucracies that
have a history of poor communication with each other. One is the Veterans
Health Administration (VHA). The other is the Veterans Benefits Administra-
tion (VBA).

Rarely is a request for medical treatment considered a claim for benefits.
Never assume otherwise. Some veterans have received medical care, thinking
that doing so established a claim, only to learn that they still had to apply for
benefits. To safeguard your benefits, file your claim at a VARO and have it
date-stamped. If you’re not near one or otherwise can’t file at a VARO or on-
line (see below regarding filing online) but are at a VA hospital (especially if
you’re near the end of the month, in which case you will lose a month’s bene-
fits if you are delayed in filing until the beginning of the next month), file the
claim there with the assistance of a veterans service officer (also known as a
service representative)—if one is available at the hospital. And be sure to have
it date-stamped.

If possible, computer-print or type your information onto the forms.
Computer-print or type any additional documents you send to the VA or to
anybody else. If thatisn’t possible, print neatly. Computer-printing, typing and
printing are easier to read than handwriting and may make it easier for the VA
to process your claim. An added hint: put your claim number on every page so
the VA doesn’t mix up your claim with someone else’s.

Another alternative is to go to the VA Web site at www.va.gov and click on
“Apply Online.”

If you do not apply online: Before you submit your forms and documents,
make photocopies. Photocopy machines may be found in most libraries and
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post offices as well as at photocopy shops. Staple the original forms to the
copies of documents. Keep a copy of the forms and keep the original docu-
ments: never submit original documents.

If you apply online, the VA will send you one or more forms. If you have
a document to submit, attach it to the appropriate form. To be sure you are
submitting documents that help, not hurt, your claim, check with your service
rep before submitting documents to the VA that the VA has not specifically
requested. (For instance, you would not want to submit medical records that
can be used against you as evidence of misconduct.) Unless the VA asks for a
specific document, you are not obligated to submit all relevant documents. So
you should submit only those that help your claim.

You need not personally deliver your forms and documents to the VA. It’s
fine to mail them. But if you do mail them, send them by certified mail, “re-
turn receipt requested.” This is simple to do; any post office will help you.
Your return receipt will let you know the VA got what you sent. And if you
ever need to prove the VA got it, your receipt will be your proof. Keep it with
your copies.

Keep the return receipt with your VA paperwork. Because hundreds of
thousands of cases are processed each year, the VA loses documents. Keeping
your originals and keeping a copy of VA forms often makes the difference be-
tween a fast, complete and correct VA decision and a lengthy wait for an
incomplete or incorrect one.

In dealing with people at the VA or elsewhere, be confident and assert
yourself. Avoid the extremes: don’t be timid, but don’t scream at people, either,
even if they deserve it. (Yes, the VA does call the police and toss out veterans
who swear at or threaten VA employees.) You should feel confident because—

after reading this book—you will know your rights. You should feel assertive

because you answered your country’s call to military duty.

Getting Help

In many situations involving your rights as a veteran, you will do better if you
get somebody to help you. This is often true if you’re applying for benefits,
and it’s true particularly once you get involved in complicated matters, such as
appealing a VA decision or applying for an upgrade of a discharge.

Over and over in this book we will suggest that you get help from a service
representative. Who are service reps? They are people who work for veterans
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service organizations or state or county governments. Some are called “service
representatives”; some are called “service officers.”For information on which
organizations provide service reps, see above. The best way to find service rep-
resentatives is by contacting the organization for which they work. Use the
Internet or the phone book. VAROs can also put you in touch with service
reps, many of whom have offices at the VARO or a VA medical facility. (See
above on how to find a VARO.) Vet Centers can often advise which setrvice
reps are the best.

Some service representatives are terrific. They’re bright, knowledgeable,
caring and reliable. Some are jerks. This is also true of every other kind of per-
son from whom you may seck help: lawyers, doctors, employees at VA
Regional Offices and staff members at Vet Centers.

Don’t trust service reps just because they’re service reps. And don’t trust
doctors just because they’re doctors. As advice columnist Ann Landers said,
“Fifty percent of the doctors now practicing medicine graduated in the bottom
half of their class.”

Evaluate the people with whom you deal. Do they have experience in the
area that concerns you? Do they know what they’re talking about? (We may
have made a few mistakes in this book, but if your service representative re-
peatedly tells you things that contradict this book, the service rep is a turkey.)
Do they have experience with the type of application or problem you have?
Do they have time for you and time to work on your case (and not just at the
last minute)?Do they show up when and where they’re supposed to? Do they
keep good records? Do they have the training, the books and the manuals nec-
essary to do the best possible job? Are they courteous? Do they return your
calls?

Shop around until you find somebody who seems well qualified and who
seems like somebody with whom you can get along. If you later decide you
don’t like the person who is helping you, find somebody else.

Most VSOs (veterans service organizations) have more than one service
rep at the VA Regional Office, and most VAROs have more than one VSO. If
you can’t conveniently get to a VARO, you can work with your county service
rep. (He or she would usually pass your claim on to an employee of a state vet-
erans agency or of a veterans service organization. An experienced county
service officer would generally know who the best available service rep is at a
state agency or veterans organization and would know who would present our
case at the VARO.)
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Many of the service reps may be overburdened because they are helping
many more veterans than usual deal with the VA’s current “backlog” of hun-
dreds of thousands of unfinished claims already stacked up at VA Regional
Offices. The backlog amounts to a crisis. Because of it, it is more important
than ever to know how the VA works so you don’t face endless delays getting
the healthcare and disability payments you need and have earned. As often is
the case, being patient and being practical come in handy when dealing with
the VA. Nevertheless, in an emergency, a case sometimes can be moved up in
line. If you think your case presents an emergency, ask your service rep if it
qualifies for accelerated treatment.

Keep in regular contact with your service rep (or attorney), espe-
cially when the VA asks you for information or tells you there is a
deadline. The VA often forgets to notify service reps (and attorneys), so you
should do this so that important deadlines are not missed.

Most of the time, a service representative is the best person with whom to
start. Sometimes, however, the best person is someone who works at one of
the relatively informal facilities known as Vet Centers (see the section of Chap-
ter 3 about Post-Traumatic Stress Disorder [PTSD]). As mentioned above, you
can find one by going to www.va.gov, under “Medical Facilities. Or phone the
main VA number, (800) 827-1000. Vet Center employees are often war veterans
who can direct you to the appropriate agency within the VA for assistance. Vet
Centers often have good listings of state and local services with which they are
familiar, and they can point you in the right direction. You can call or go in
person.

Or your best bet for help might be a doctor. Or, in some cases, someone in
the local office (“district office”) of your Member of Congress or one of the
state offices of your U. S. Senator (especially if you need a politician to apply
pressure on your behalf).

A member of the staff of the elected officials will open a “case” for you
and write letters to Federal government agencies on your behalf. But be sure
the Member’s or Senator’s caseworker follows through rather than just
making a routine inquiry. Based on our colleagues’ decades of lobbying ex-
perience in Washington, we know that elected officials like the spotlight when
it comes showing they care for the military and veterans. So be sure to follow
up with their offices when anything happens (or doesn’t happen), so that they
can take some of the credit or, as needed, keep pressure on the VA.

Or the best person to help you might be a reporter for a newspaper or TV
station. You can call a reporter who has written articles about veterans and ask



The American Veterans and Servicemembers Survival Guide 41

him or her if he or she knows a good contact for help. If your problem dealing
with VA is serious enough, the reporter may even want to write an article
about you and how the VA dropped the ball. Our colleagues’ experience
over thirty years shows that a well written news article about a veteran,
VA hospital or VA Regional Office will prompt fast action from VA
headquarters in Washington or from elected officials who want to take pub-
lic credit for solving a problem for a constituent.

Or the best person may even be—yes it’s true—a lawyer.

Lawyers present problems for everybody, and they present special prob-
lems for vets. This isn’t all the fault of the lawyers. Ever since the Civil War
there has been a law limiting the amount a lawyer can charge a veteran for
work relating to veterans benefits. At the end of the Civil War, the limit was $5.

Later it became $10. From 1989 to June 2007 a lawyer could not charge
any fee until the veteran lost at the Board of Veterans’ Appeals. This, of
course, made no sense. But it was the law.

Congress passed a law in late 2006 allowing earlier access to an attorney
for the VA claims process. This is explained in greater detail in chapter 3,
“Compensation.”

The change in the law was effective on June 20, 2007.

Now, fees must only be “reasonable.” They can be in the form of a fixed
fee, an houtly rate, a percentage of benefits recovered or a combination. Fees
that do not exceed 20 percent of any past-due benefits are presumed to be
reasonable. But attorneys may charge more than 20 percent.

Attorneys may charge fees for representation they provided after the
claimant (the veteran) has filed, with the VARO, a notice of disagreement
(NOD) with respect to the case, provided the NOD was filed on or after June
20, 2007.

The new law eliminates the 1989-2000 prohibition on charging fees before
the Board of Veterans’ Appeals makes its first “final” decision. The VA is in
the process of issuing regulations that, among other things, will include deter-
mining which attorneys are eligible to represent veterans in their claims.

The VA can pay attorney fees out of past-due benefits owed to the veteran
or the veteran can pay the attorney directly.

If you have low income, are out of work or are in the criminal justice sys-
tem, you may qualify for free representation by an attorney who works for a
legal aid or Legal Services office. You can always hire a lawyer in cases not di-
rectly relating to getting benefits, such as when secking to upgrade your
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discharge, seeking damages for VA medical malpractice, trying to correct mili-
tary records or if the VA tries to get money from you due to an overpayment.

It is important to hire an attorney who has experience dealing with
the VA. As with choosing a service representative, see if the attorney is quali-
fied and if you get along with him or her.

If you need referral to a local lawyer with experience in veterans matters,
contact your local bar association, the Court of Appeals for Veterans Claims
Web site at www.vetapp.uscourts.gov/practitioners (lists of attorneys and oth-

ers who practice there) or the Web site of National Organization of Veterans
Advocates (NOVA)at www.vetadvocates.com. The National Veterans Legal

Services Program, a non-profit law firm located in Washington, D. C. ,handles
cases only before the Court of Appeals for Veterans Claims; its Web site is
www.NVILSP.org.

Lawyers often have skills that are helpful to the veteran in complex cases.

But some lawyers are unscrupulous or incompetent. So you may very well run
into a lawyer who tells you he or she can handle your case even if he or she has
little or no idea how to do so, or a lawyer who says he or she has represented
many veterans, even though this is not true.

Check into the attorney’s reputation, background and experience. If you
like a particular lawyer, consult with him or her briefly about your case and
then ask for an estimate (preferably in writing) of your chances of success,
what you will gain if you win, how much the lawyer will charge you in fees and
expenses and when the lawyer expects to be paid. (In most veterans cases, law-
yers will work for a contingency fee: they receive a percentage of your past-due
benefits.) If you ask for a firm estimate, you risk making the lawyer angry. If
this occurs, you may have to find another lawyer. Don’t worry: there are more
than a million of them.

In addition to getting help from service reps, the VA itself, veterans orga-
nizations and other specialized people and organizations, don’t miss the more
obvious sources of assistance. In addition to all the other options, your family
(especially your spouse) and friends may be of great help to you. For example,
they can listen. Also, if you are unable to do certain things (due to physical or
psychological disability or for some other reason), family and friends may be
able to take care of them for you.
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You Can’t Have Everything

This book is very complete. This book is very up-to-date. But it could be more
complete: the [eterans Benefits Manual, written for lawyers and service represen-
tatives by the National Veterans Legal Service Program and published by Lexis,
is 1,900 pages. (If you want to order a copy, go to

www.lexisnexis.com/bookstore.) We wanted to cover all the key points and few

of the obscure ones and we wanted to publish a book that was not so long that
veterans wouldn’t want to read it. So we have left out many details and many
exceptions to rules. Some of these details and exceptions may apply to you.
That’s one reason that we say, over and over, to check with an expert.
Because we can update a Web-based book sooner than we could revise a
traditional, printed book, this book will remain more up-to-date than most.
Still, on matters critical to you, check with your service rep to ensure that in-
formation you have is up-to-date. Another way to stay abreast of veterans

issues is to get on the newsletter mailing list at www.veteransforamerica.org.
Near the top of the home page, enter your e-mail address under “SUBSCRIBE
TO OUR NEWSLETTER.”

Get Your Records

When you seek benefits from the VA, the agency usually is concerned mostly
about what’s in your military service records and what the military doctors
who treated you wrote about you. So if you are still in the military, one of the
best things you can do is to obtain a full set of your service and medical re-
cords for use later on. You can also request these records after you have been
discharged. For details on requesting your records, see chapter 17, “Military
Records, Research and Resources.”

Be Patient, Be Practical

Dealing with the VA may try your patience even more than the military’s infa-
mous “hurry up and wait.”Unfortunately, due to under-funding and under-
staffing, the VA now takes an average of six months to make an initial decision
on a claim. And if you appeal a VA decision, the agency takes about two years
more to decide the appeal. You may even have to go to the Court of Appeals
for Veterans Claims. (At the court, in most cases free lawyers are available
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through the Veterans Consortium Pro Bono program, whose Web site is
www.vetsprobono.org.) So be realistic and don’t expect fast results from the

VA. Be practical and figure out how to get by financially until you receive pay-
ments from the VA.

Squeak

“The squeaky wheel gets the grease.” This is true of wheels and it is true of
veterans. Except that squeaky veterans don’t get grease. They get increased
disability compensation, special devices for the handicapped, discharge up-
grades, better medical cate and so on and so on.

So squeak. After risking your life and maybe harming your life as a mem-
ber of the American armed forces, you deserve benefits and other assistance
from the VA and other federal and state agencies. If you are denied healthcare
or benefits, ask again. If you need something else, ask for what you need, even
if it’s not standard. Ask again (again). Ask more persuasively. Get advice. Ask
somebody higher up. Make phone calls, send e-mails, write letters, make per-
sonal visits. Do some research. Know your facts.

Get help from your service representative, or maybe a Vet Center or a doc-
tor or a lawyer or a reporter or a member of Congress.

Be as tough as a military veteran. Hang in there as long as a marathon run-
ner. And be as prepared as someone who has read The American 1V eterans and
Servicemembers Survival Guide.

Remember: Sometimes—with appropriate advice from a service rep
or lawyer—you can assist importantly in your own case. The more you
know, the better the system will work for you. Your improved knowledge and
your prompt actions will improve your chances of getting to see a VA doctor
soon and they will ensure that your disability compensation covers all of your
military service-related medical conditions.

Sound Off! After risking your life and returning home, you have earned
and you deserve your government benefits. Ask for assistance, even if you are
not sure what to ask for. When Vietnam War veterans flooded the VA with
questions and concerns about health problems related to Agent Orange expo-
sure, Congress and the VA were forced to act. It took a while, but now
hundreds of thousands of veterans receive free medical care and disability
compensation because they acted and the scientific evidence showed the veter-
ans were correct. The same happened when Gulf War veterans complained
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about chemical warfare agent exposure, experimental drugs and other poison-
ous exposure.

As you learn more about the benefits you have earned, we suggest you
recommend The American Veterans and Servicemembers Survival Guide to your
friends—those still in the military and those who are veterans—so that their
transition from servicemember to veteran is smooth and so that as veterans
they receive everything to which they are entitled. Remember, our goal is to
reduce the number of veterans falling through the cracks because they don’t
know about their benefits.

Our legacy with our new book is a tip for the future: You’ll get a lot out of
your Survival Guide by sharing it with others who need to know the basics so
that the next generation of veterans faces fewer challenges. (And if you are a
civilian who is recalled to active duty, see chapter 24, “National Guard and Re-
serve Call-Up Issues.”)

Next Step

As we have said: After you read this chapter, look in the table of contents and
index for parts of this book that apply to your unique situation. Then go to
those parts and carefully read them. And when a new subject comes up in a
few months or a few years, check the table of contents and the index again.
(Please note that we do not anticipate that the index will be available until all
chapters are on the Web site.)

Craig Kubey is a lawyer-turned-writer. He attended the University of Califor-
nia, Berkeley and graduated from the University of California, Santa Cruz.
After law school at the University of California, Davis, he worked as a legisla-
tive assistant to a Congressman in Washington, D. C. Next, he was a staff
attorney at a major public interest group; there he co-founded the Equal Jus-
tice Foundation, a national public interest organization dedicated to expanding
the access of “average” citizens to justice in courts and regulatory agencies.
Including this one, Kubey has published nine books, four of them national
bestsellers and three called the best ever published on their subjects. This is his
first Web-based book. Six of his books have been collaborations with experts
or celebrities. This is his third collaboration on a book for veterans; the others
wete The Viet Vet Survival Guide: How to Cut Through the Bureancracy and Get What
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You Need—And Are Entitled To and Veterans Benefits: The Complete Guide. The
subjects of his other books have included sports legends, self-treatment of
back and neck pain and alternative dispute resolution.

Paul Sullivan serves as the executive director of Veterans for Common Sense,
a non-profit organization focusing on national security, civil liberties and veter-
ans’ issues. Prior to that, Paul worked as project manager (GS-14) at the U. S.
Department of Veterans Affairs, where he monitored Gulf War, Iraq War and
Afghanistan War veterans’ VA benefit use. He resigned in 2006 after being or-
dered to conceal the escalating impact of the Iraq and Afghanistan wars on the
VA. Next, he was director of research and analysis at Veterans for America.
Before working at the VA, Paul worked as the executive director of the Na-
tional Gulf War Resource Center, where he successfully pressed for passage of
the Persian Gulf Veterans Act of 1998, a law significantly expanding health-
care and disability benefits for Gulf War veterans. Paul served as cavalry scout
with the Army’s 15t Armored Division during the invasion of Iraq and Kuwait
in 1991. He received a bachelor’s degree in political science from the
University of West Georgia and a master’s certificate in project management
from George Washington University. He and his family live near Austin, Texas.



Chapter Two
The Department of Veterans
Affairs

By Dennis K. Rhoades

If you plan to take advantage of your rights as a veteran, sooner or later you
are going to have to deal with the Department of Veterans Affairs, often called
“the VA.” Eventually, nearly all of today’s 24 million living veterans and their
families will interact with the VA for some type of VA benefit during their life-
time. It is therefore critical to know how the VA is organized, so you can go to
the right place for assistance the first time.

The full name of the department is the U.S. Department of Veterans
Affairs, although it is often wrongly referred to by its old name, the Veterans
Administration. The VA is a civilian, rather than a military agency, an impoz-
tant fact to keep in mind, since you will find that it often makes decisions such
as disability ratings that differ significantly from those of the Department of
Defense. The VA is the second largest department in the federal government
(the Department of Defense is the largest), with over a quarter million em-
ployees and a projected budget of $87 billion for 2008. The VA is headed by
the Secretary of Veterans Affairs, who is a member of the President’s Cabinet.

The VA is a massive bureaucracy with three major agencies, or “admini-
strations”:

*  Veterans Benefits Administration
*  Veterans Health Administration
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* National Cemetery Administration
These agencies have distinctly different missions, with different operating
rules and service locations. You will save a lot of time if you apply to the cot-
rect agency for the benefits you are seeking. If you’re not sure about which
agency to contact, you may call the VA’s general number, (800) 827-1000, or
consult a veterans service organization such as the American Legion,
AMVETS, Disabled American Veterans (DAV), Veterans of Foreign Wars

(VFW), and Vietnam Veterans of America (VVA).
Here’s a description of the VA’s three agencies:

* VBA—the Veterans Benefits Administration—provides non-
healthcare benefits, usually in the form of direct cash payments to
veterans for disabilities or educational expenses. VBA’s projected
budget for 2008 is $45 billion. VBA operates through 58 Regional Of-
fices, often called “ROs,” with at least one in every state, plus one in
Manila, the Philippines, and one in San Juan, Puerto Rico. Each RO
processes paperwork for these types of benefits:

- Compensation for service-connected disabilities, and pension for
non-service-connected disabilities. See Chapter 3, “Compensa-
tion,” for Service-Connected Compensation payments and
Chapter 4, “Needs-Based Pension for Low-Income Veterans or
Survivors” for pension payments.

- Vocational Rehabilitation and Employment (VRE), exclusively for
veterans already deemed to have service-connected disabilities. In
addition to subsistence, VRE often pays for tuition, books, tools,
etc. See Chapter 7, “Educational Assistance and Vocational Reha-
bilitation.”

- Education. VBA pays for your “G.I” college benefits. Again, see
Chapter 7.

- Loan Guaranty. VBA guarantees a portion of a home loan for a
new or existing home, See Chapter 8, “VA Housing Programs.”

- Life Insurance, including VBA’s Service-Disabled Veterans Insur-
ance (SDVI) and Veterans’ Group Life Insurance (VGLI). VBA
also administers the military’s life insurance, Servicemembers
Group Life Insurance (SGLI), and the military’s Traumatic Ser-
vicemembers Group Life Insurance (TSGLI). See Chapter 22,
“Active-Duty Family Benefits.”
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Specially Adapted Homes, for building, buying, or remodeling a
home for service-connected veterans with severe disabilities. See
Chapter 8, “VA Housing Programs.”

Automobile Assistance, for buying or adapting an existing car for
service-connected veterans with certain disabilities

Burial Benefits, where VBA pays for a headstone and burial. See
Chapter 10, “VA Programs for Veterans’ Family Members and

Survivors.”
Benefits for Survivors. Again, see Chapter 10.

In order to receive the VBA benefit you need, it is important to complete

the correct paperwork. Please contact a service representative from a Veterans
Service Organization (VSO), such as the American Legion, AMVETS, the
DAYV, or Vietnam Veterans of America or a VA Regional Office (VARO) to
obtain the right application. The fastest and most reliable way to get the most

recent VA forms is to go online at www.vba.va.gov/pubs/forms/.
You can also call (800) 827-1000 to speak with a VBA employee, and the
VA will mail you the required forms.

You may also apply for some VA benefits online. See “Other Important
Facts about the VA” later in this chapter.

* VHA—Veterans Health Administration—provides medical, surgi-
cal, and rehabilitative care. The projected VHA budget for 2008 is $42
billion. VHA is not your grandfather’s old VA hospital with in-patient

rooms. Although the VA still operates large hospitals, most veterans

receive routine medical care at a local, community-based clinic or at

one of many clinics now located inside medical centers. VHA also

provides specialized clinics—including clinics for drug and alcohol

treatment, prosthetics devices, and sensory aids—as well as pharma-

cies. As of 2000, the VA operated at nearly 1,300 locations, including:

875 ambulatory care and community-based outpatient clinics
154 medical centers (the term VHA uses for hospitals)

136 nursing homes

43 residential rehabilitation treatment programs

206 Vet Centers, which provide readjustment counseling (See note
on Vet Centers below under “Other Important Facts about the
VA.”

88 comprehensive home-care programs
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In order to be treated for free at a VHA facility, a veteran must be “serv-
ice-connected” by VBA or be receiving a VBA pension. The important
exception to this rule is for veterans who deployed to the Gulf War or to an-
other war zone on or after November 11, 1998. For deployed veterans, VHA
offers five years of free medical care for conditions that the veteran asserts are
related to military service. When filling out any VHA or VBA application to
see if you qualify for free VHA medical care, it is very important to let your
service representative know if you ever deployed to a war zone. Another tip:
Vet Center readjustment counseling is always free for those eligible (see Chap-
ter 3, “Compensation,” under the subchapter on Post-Traumatic Stress
Disorder (PTSD).

* NCA—National Cemetery Administration—provides burial serv-
ices for veterans and qualified dependents. NCA maintains 123
national cemeteries. Please note applications for burial benefits are
made through VBA.

- DBurial at Arlington National Cemetery is handled by the Depart-
ment of the Army. The web site for Arlington is

www.ArlingtonCemetery.org.

What the VA Won't Do

The VA is not all things to all veterans. Here’s a sample of what the VA

won’t do:

* Jobs: Unless you are receiving vocational rehabilitation (see Chapter 7,
“Educational Assistance and Vocational Rehabilitation”), the VA
doesn’t help you find a job. Employment is the responsibility of the
Department of Labor and its affiliated state employment security
agencies. Learn about that in Chapter 11, “Employment, Self-
Employment and the Small Business Administration.”

* Unemployment Benefits: the VA does not provide unemployment
benefits. If you are unemployed when you are released from active
duty, you will probably be entitled to receive cash payments under the
Unemployment Insurance for Ex-Servicemembers (UCX) program,
administered by your state. Again, see Chapter 11.
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* Businesses: the VA doesn’t help you with business loans. Learn about
those benefits by contacting the Small Business Administration at
www.SBA.gov. For more on the SBA, see (guess what) Chapter 11.

* Personal Loans: the VA doesn’t provide you with personal loans or
credit. There is an exception where the VA will guarantee a portion of
a home loan for qualified veterans; please see Chapter 8, “VA Housing
Programs.”

* Military Benefits: Please see Chapters 18 through 28 for information
about military benefits administered by the Department of Defense
(DoD).

*  Other Benefits: the VA doesn’t provide other federal benefits, such as
Social Security. Please see

www.govbenefits.gov/govbenefits en.portal.

* Services for Family Members: In general, the VA does not assist
members of a veteran’s family, except to the degree that these mem-
bers are considered dependents for purposes of the dollar amount of
benefits received, or if the veteran has died of a service-connected
disability. (See Chapter 10, “VA Programs for Veterans’ Family Mem-
bers and Survivors.”). The VA will also provide help for veterans’
children with spina bifida, or the children of female veterans born
with a birth defect. In both cases, the veteran must have served in-
country in Vietnam.

Locating a VA facility near you

To locate a VA facility near you, go to this VA Web site:

wwwl.va.gov/directory/guide/home.asp.

The VA’s Web site asks you to enter your zip code and select the type of
VA facility you want to find, including:

*  Medical facilities, such as hospitals, clinics, and Vet Centers operated
by VHA

* Benefits offices operated by VBA

* Cemeteries operated by NCA
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Other important facts about the VA

You have a limited period of time to apply for some VA benefits: While you may
apply for some VA benefits, such as home loans, medical care and compensa-
tion, anytime during your life, there are other benefits, such as insurance and
education, for which you must make application within a certain period of
time after you retire or separate from active duty. Don’t assume a benefit will
be there for you 15-20 years down the road. Sometimes these time periods can
be a matter of months, after which you are no longer eligible for the benefit.
These time restrictions are called delimiting dates, and you should pay careful
attention to them. Directly below is the VA timetable of the delimiting dates
for each type of benefit. This timetable is subject to change at any time. It is
accurate as of April 14, 2008. To get the absolutely latest timetable, go to
www.vba.va.gov/pubs/forms/21-0501.pdf . Because some time limits may

change at any time and because some time limits are only a matter of months,
it is important that you frequently check the latest timetable. This is es-
pecially true for veterans secking education or medical benefits. Please
especially note one recent change: the delimiting date for combat veterans
secking medical care has increased from two years to five.



The American Veterans and Servicemembers Survival Guide

\‘\i\ Department of Veterans Affairs

VETERANS BENEFITS TIMETABLE
Information for Veterans Recently Separated from Active Military Service

environmental hazards in the Persian Gulf. Generally, veterans must be
enrolled in VA's Health Care System to receive care.

BENEFITS AND SERVICES TIME LIMIT WHERE TO APPLY
Disability Compensation: VA pays monthly compensation to veterans
for disabilities incurred or aggravated during military service. This benefit X
is not subject to Federal or State income tax. Entitlement is established Any VA office
from the date of separation if the claim is filed within one year from or call
separation. Generally, military retirement pay is reduced by any VA None 1-800-827-1000
compensation received. Income from Special Separation Benefits (SSB) or file at
and Voluntary Separation Incentives (VSI) affects the amount of VA Www.va.gov,
compensation paid.
Disability Pension: This income-based benefit is paid to veterans with
honorable war-time service who are permanently and totally disabled due None Same as above
to nonservice-connected disabilities or who are 65 or older.
Medical: VA provides a wide range of health care services to veterans
including treatment for military sexual trauma, and for conditions possibly
related to exposure to Agent Orange, ionizing radiation, and other None

Any VA medical
facility or call
1-877-222-8387

Combat Veterans: VA will provide combat veterans free health care
for any illness possibly associated with service against a hostile force
in a war since the Gulf War or during a period of hostility after

Two years from
release from active

or file at
WWW.va.gov

time limit does not apply to veterans with dental conditions resulting from
service-connected wounds or injuries.

November 11, 1998. duty
Dental: Veterans may receive one-time dental treatment if they were not
provided treatment within 90 days before separation from active duty. The 90 days

from separation

Same as above

Montgomery GI Bill - Active Duty (Chapter 30)
OR
Veterans Educational Assistance Program (VEAP)

10 years from release from
last period of active duty.
Limited extensions
available.

14 years from the date of
eligibility for the program, or

Reserve Educational Assistance Program
(REAP/Chapter 1607)

Eduaci‘aélon OR uéni\ released from the Any VA office
. elected Reserve or

Training: Montgomery Gl Bill - Selected Reserve National Guard. which ever 1-88§-rC§laB"ILL-1

(Chapter 1606) occurs first. Some 1-888.442.4551

extensions available if (1-888- e )

Up to activated. or file at

36 months www.gibill.va.gov
y . No time limit as long as
of benefits for: individual remains in the
OR same level of the Ready

Reserve from which called
to active duty. There are
exceptions for discharge

due to disability or transfer

from the IRR to the
Selected Reserve.

Vocational Rehabilitation and Employment: VA helps veterans with
service-connected disabilities prepare for, find and keep suitable

rehabilitation service.

Generally 12 years from

condominiums, or to build, repair, and improve homes. Certain disabled
veterans can receive grants to have their homes specially adapted to their
needs. Native Americans living on Trust Land may qualify for a direct
home loan.

N N 3 NN g Any VA office
employment. For veterans with serious service-connected disabilities, VA VA notice or call
also offers services to improve their ability to live as independently as to veteran of at 1-800-827-1000
possible. Some of the services offered are: job search, vocational least a 10 percent or file at
evaluation, career exploration, vocational training, education training and disability rating Www.va.gov
Home Loan: Veterans with qualifying service are eligible for VA home
loan services including guaranteed loans for the purchase of a home, Any VA office
manufactured home, manufactured home and lot, certain types of or call

None

1-800-827-1000

Vavacos  21-0501

SUPERSEDES VA FORM 21-0501, MAY 2008,
WHICH WILL NOT BE USED.

(Continued on Reverse)
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VETERANS BENEFITS TIMETABLE (Continued)

BENEFITS

TIME LIMIT

WHERE TO

Life
Insurance

SGLI (Servicemembers’ Group Life Insurance) is low-cost life
insurance for servicemembers and reservists. It is available in
$50,000 increments up to a maximum of $400,000. SGLI
coverage begins when the servicemember enters service or
changes duty status.

Coverage continues for 120
days from date of separation,
or up to one year if totally
disabled at the time of
separation
from service.

Traumatic Injury Prc 1 under Servi s’ Group
Life Insurance (TSGLI) is a traumatic injury protection rider
under Servicemembers’ Group Life Insurance (SGLI) that
provides for payment to any member of the uniformed services
covered by SGLI who sustains a traumatic injury that results in
certain severe losses. TSGLI is retroactive for members who
sustain a qualifying loss as a direct result of injuries incurred on
or after October 7, 2001, through November 30, 2005, in
Operation Enduring Freedom or Operation Iragi Freedom,
regardless of whether they had SGLI coverage. TSGLI pays a
benefit of between $25,000 and $100,000 depending on the
loss directly resulting from the traumatic injury. In order for a
veteran to qualify for a TSGLI payment, they must have incurred
a qualifying loss as a result of a traumatic event that occurred
while they were in the service.

Coverage continues
through midnight of the
date of discharge, but
member/veteran
generally has up to two
years from the date of
the loss to apply for
payment.

VGLI (Veterans’ Group Life Insurance) is lifetime renewable
term life insurance for veterans. It is available in increments of
$10,000 up to $400,000 but cannot exceed the amount of SGLI
coverage in force at the time of the servicemember’s separation
from service. Premiums are age-based.

Must apply within 120 days of
separation, or 1 year and 120
days if proof of good health is
provided. Those on the 2-year|
disability extension are
automatically converted to
VGLA at the end of the 2-year
period.

FGLI (Family Group Life Insurance) is life insurance that
provides automatic coverage to the spouse and children of
servicemembers insured under SGLI. Spousal coverage is
available up to a maximum of $100,000, but may not exceed the
servicemember’s coverage amount. Premiums for spousal
coverage are age based. Dependent children are automatically
covered for $10,000 for which there is no cost.

Coverage terminates 120
days after servicemember
is released from service.
Spouse may convert to a
commercial policy.

VA Insurance
Center
or call
1-800-419-1473

SDVI (Service-Disabled Veterans’ Insurance), also called
"RH" insurance, is life insurance for service-connected disabled
veterans. The basic coverage is $10,000. A $20,000
supplemental policy is available if premium payments for the
basic policy are waived due to total disability.

For basic, must apply within
two years from date
of notification of service-
connected disability. For
supplemental, must apply
within one year of approval of
waiver of premiums.

VMLI (Veterans’ Mortgage Life Insurance) is mortgage
protection insurance available to those severely disabled
veterans who have received grants for Specially-Adapted

Housing from VA. Maximum coverage of $90,000.

Must apply
before age 70.

VA Insurance
Center
or call
1-800-669-8477

Reemployment: The Department of Labor’s web site www.dol.gov

For military service over
180 days, must apply for
reemployment with

contains information on employment and reemployment rights of members employer within 90 days Former
of the uniformed services from separation. Shorter employer

: periods to apply if service

is less than 180 days.

Unemployment Compensation: The unemployment compensation for State
ex-servicemembers program is administered by the States as agents of the Employment
Federal government. The Department of Labor’s web site www.dol.gov Limited time Office
contains links for each State’s benefits, including the District of Columbia (bring your
and Puerto Rico. DD-214)

FOR ADDITIONAL INFORMATION VISIT THE VA WEB SITE AT WWW.VA.GOV .

PROTECT YOUR IDENTITY

Your DD-214, Certificate of Release or Discharge from Active Duty, contains personal information. Keep it in a safe place. Protect
yourself from identity theft. If you decide to file your DD-214 at a public records facility such as a court house or vital statistics agency,
you may want to inquire about the level of security in place to limit public access to your document.

'A FORM 21-0501, MAY 2007

As mentioned, the above timetable is subject to change. It may even have
changed since our posting of this chaper. It may be critical for you to go to the
VBA site if you are to apply on time for your VA benefits. Again, the site is

www.vba.va.gov/pubs/forms/21-0501.pdf.
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Benefits Briefings While on Active Duty: If you are on active duty and within
two years of retirement or one year of separation, you will at some point be
offered the opportunity to attend a Transition Assistance Program, or TAP,
workshop. As described in Chapter 11, on employment etc., these 3%2-day
workshops are conducted by personnel from the state employment service and
focus principally on preparation for employment in civilian life. The last half
day of the TAP workshop, however, is set aside for a briefing on VA benefits
by personnel from the nearest VA Regional Office (VARO). We strongly en-
courage you to attend this briefing, because not only will it give you an idea of
the lay of the land of benefits, but may also answer any specific questions you
have. If you have been out of the service for less than six months, you may be
able to attend a briefing on a nearby base or post. You should contact your
nearest VARO for information on upcoming TAP briefings and contact in-
formation for the military installation at which the briefing is to be conducted.

Applying for VA Benefits Online: The VA maintains a Web site called
VONAPP (Veterans On Line Applications), on which veterans may apply for
benefits using the Internet. U.S. military veterans and some servicemembers
within six months of separation or retirement can apply for compensation,
pension, and vocational rehabilitation benefits. U.S. military veterans, service-
members with at least two years of service, and members of the Selected
Reserve can apply for education benefits. VONAPP also has a link to VA
Form 10-10EZ, Application for Health Benefits.

VONAPP’s Web address is vabenefits.vba.va.gov/vonapp/.

A Special Note about Vet Centers: Although Vet Centers are under the um-
brella of VHA, they operate as a semi-independent organization within the

VA. Vet Centers are often staffed by friendly and knowledgeable combat veter-
ans who also happen to be psychologists, counselors, and social workers. The
Vet Centers are the best place to go for readjustment counseling, as described
in Chapter 3, “Compensation,” in the subchapter on Post-Traumatic Stress
Disorder (PTSD). Vet Centers are good places to ask for informal assistance
about navigating through the VA. Although we strongly recommend using a
service representative, Vet Center staff consistently provide high-quality walk-
in service especially designed for veterans who served in a war zone. Vet Cen-
ters were established in 1989 after pressure from Vietnam War veterans who
complained about the need for greater community-based psychological coun-
seling in a non-hospital setting. The Centers are often located in suburban
areas, office buildings, and/or small shopping centers. They offer an alternative
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way to getinto the VA system as well as information about other federal, state,
and local government and private assistance.

If you or a fellow veteran experiences some of the mental health symp-
toms described in the PTSD subchapter, the best place to go for prompt
counseling may be a Vet Center. The nearest Vet Center can be located at

www]l.va.gov/directory/guide/home.asp.

Non-Veterans. As discussed above, the VA administers limited benefits for a
narrow group of non-veterans. If you are the surviving spouse, parent or child
of a veteran, make sure you receive all the benefits the veteran earned on your
behalf (see Chapter 10, on programs for family members and survivors). If
you are on active duty, or in the National Guard or Reserve, you may qualify
for some benefits while still serving, especially a home loan guaranty and edu-
cation and insurance benefits (see Chapters 7, on education etc., and 8, on
housing, for details).

Al Politics are Local. The VA and its major administrations are headed by
political appointees nominated by the President and confirmed by the U.S.
Senate. These political appointees, in turn, supervise the career VA employees
who run your local VHA medical facilities, local VBA regional offices, and lo-
cal NCA cemeteries. The local VA staff wants to look good for their bosses in
Washington, and they want to avoid bad publicity.

That means local VA facilities usually respond to outside pressure from
veterans groups, Congress, and the press. If there is a serious crisis with your
access to medical care or benefits, our experience shows that a well written
letter to your Senator, your U.S. Representative, or a local newspaper about a
problem with a VA hospital or VA Regional Office will often prompt fast ac-
tion from VA headquarters in Washington.

Final thoughts about the VA

Although the VA will tell you that its goal is for a “seamless transition”
from military service to its civilian health care and benefits programs, you may
not find that the system works flawlessly. The VA administers an entire title
(section of laws) of the U.S. Code; the VA title takes up several volumes. These
volumes, in turn, result in many more volumes of regulations and manual pro-
cedures that implement the laws. These regulations and manual procedures
often complicate what may seem to veterans to be a simple process.
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In addition, the VA is overwhelmed with hundreds of thousands of dis-
ability claims every year, and the system for processing these claims is
cumbersome. The VA pays benefits to neatly three million veterans and surviv-
ing dependents. The VA treats more than five million patients each year. The
amount of paperwork and mail each VA facility processes each day is stagger-
ing, and VA employees may lose or misplace some documents. Always make
copies of any document you send to the VA.

The VA’s workload means you should be patient and expect some delays.
Keep your cool when dealing with the VA (generally, you will feel better and
VA employees will be more likely to help you than if you loudly complain), and
make sure your service representative knows the status of your claim and other
paperwork. For most veterans, the benefit or care they ultimately receive is
worth the trouble and the patience.

Dennis K. Rhoades is a Vietnam veteran who spent 35 years working on
behalf of his fellow veterans. He has held positions in the Departments of
Veterans Affairs and Labor, the White House, Vietnam Veterans of America
and The American Legion. Rhoades was also appointed by U.S District Court
Judge Jack B Weinstein to set up and administer the Agent Orange Class Assis-
tance Program, a part of the 1984 Agent Orange Settlement. He retired in
2006.

The editors thank Paul Sullivan for time spent on this chapter when
he was an employee of Veterans for America.



Chapter Three
Service-Connected
Compensation

By Charlene Stoker Jones, Meg Bartley and Ronald B. Abrams,
National Veterans Legal Services Program.

Introduction

Not every veteran is entitled to every veterans benefit. You must satisfy certain
eligibility requirements before the VA will award you benefits. Certain benefits
have special additional requirements. The primary VA benefit programs are
service-connected disability compensation and non-service connected disability
pension. You may be eligible for service-connected disability compensation if
youincurred a disease or an injury or aggravated a pre-existing condition while
you were in service. You may be eligible for non-service-connected disability
pension if you served during a time of war, are totally disabled from a disabil-
ity (even one unrelated to military service), and have low income and net
worth. Even if you do not qualify for compensation or pension, you may still
be eligible for one of the many other benefits programs the VA offers.
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A1l. General Requirements for VA Benefits

First, you must prove that you are a veteran. If you are found eligible for veter-
ans benefits, your family may also be eligible for certain benefits described in
Chapter 10. In deciding whether you are eligible, the VA will review your mili-
tary department’s service records and the conditions under which you were
discharged from service. You will need a copy of your military discharge
document which is known as the DD 214. The DD 214 provides information
on your dates of service and the character of your discharge. If you have any
question about whether you qualify for veterans benefits, you should go over
your DD 214 with your veterans’ service organization representative.

To satisty the VA’s definition of a veteran, you must have had active mili-
tary service and you must have been discharged or released from service
“under conditions other than dishonorable.” Most former servicemembers
seeking VA benefits can easily satisfy these requirements which are explained
further below. If you are concerned that you do not meet these requirements,
discuss the specific facts of your situation with your service organization rep-
resentative or attorney. The rules are complex and contain many exceptions as
explained in a later chapter of this book. Your eligibility will depend on the
specific facts of your case.

a) Active Military Service Requirement

“Military service” includes full-time service in the U.S. Army, Navy, Air Force,
Marines, or Coast Guard. Active military service may also include service with
the U.S. Merchant Marines during World War 11, commissioned officers of the
Public Health Service, and cadets at military academies.

Reservists may also be eligible for VA benefits. Active service for reservists
is any period of active duty training during which the reservist was disabled or
died from a disease or injury that began during or was made worse in the line
of duty. A reservist may also qualify for VA benefits for any period of inactive
duty training during which the reservist was disabled or died from an injury
(not a disease) that resulted from or was aggravated by military service. Re-
servists also qualify for certain VA benefits if they suffer a heart attack, cardiac
arrest, or stroke during training,

Some VA benefits, for example non-service-connected disability pension,
are only offered to veterans who served during a period of war. Congress has
designated certain periods as wartime:
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World War I: April 6, 1917, through November 11, 1918; extended to
April 1, 1920, for persons who served in the Soviet Union. Service af-
ter November 11, 1918, through July 2, 1921, qualifies the veteran for
wartime benefits if the veteran also served during the basic World War
I period.

World War 1I: December 7, 1941, through December 31, 1946 (ex-
tended to July 25, 1947, where continuous with active duty on or
before December 31, 1946).

Korean Conflict: June 27, 1950, through January 31, 1955.

Vietnam Era: August 5, 1964, through May 7, 1975 (in the case of a
veteran who served in the Republic of Vietnam the Vietnam era be-
gins on February 28, 1961)

Persian Gulf War: August 2, 1990, through a date yet to be deter-
mined.

The wars in Iraq and Afghanistan are currently included in the open ended

Gulf War period. You do not have to be physically present in a combat zone.

You just have to have served between the start date and end date of the war.

b) Discharge Requirements

You must usually have an honorable discharge or a discharge under honorable

conditions, often called a general discharge, to qualify for VA benefits. The five

main types of military discharges are:

Honorable discharge (veteran almost always qualifies for VA benefits).
General discharge or discharge under honorable conditions (veteran
usually qualifies for VA benefits).

Undesirable discharge or discharge under other than honorable condi-
tions (“DUOTH”) (veteran may, but usually does not, qualify for VA
benefits).

Bad-conduct discharge (veteran may, but usually does not, qualify for
VA benefits if this discharge is issued as a result of a special court-
martial, but a veteran will not qualify for VA benefits if this discharge
is issued as a result of a general court-martial).

Dishonorable discharge or dismissal (veteran does not qualify for VA
benefits).
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If you have an undesirable discharge, discharge under other than honos-
able conditions, or a bad-conduct discharge, the VA will review the character
of your service, looking at all the facts to decide whether the quality of your
service, as a whole, was sufficient to qualify for VA benefits. The reason be-
hind the negative the discharge is a very important factor. If the local VA
regional office denies benefits based on the character of your discharge, its
decision can be appealed to the Board of Veterans' Appeals (BVA) and beyond
that, to the U.S. Court of Appeals for Veterans Claims (CAVC). You should
obtain an experienced representative to assist you with the VA appeals process
if an appeal is necessary.

If you have more than one period of service for which you received one
“bad” discharge and one honorable or general discharge, you may be eligible
for benefits based on the period of service for which the “good” discharge

was received.

c¢) Bars to Benefits

As mentioned above, if you have an honorable discharge or discharge under
honorable conditions, you will satisfy the eligibility requirement for VA bene-
fits that you be discharged under conditions other than dishonorable. Even
where you have a discharge under other than honorable conditions, you may
still be eligible for VA benefits if the VA adjudicates your “character of serv-
ice” and by looking at your entire period of active duty and the specific facts
of the case, finds that your service was good enough to merit receipt of veter-
ans’ benefits.

There are a few other ways that veterans who otherwise are not eligible for
VA benefits due to their discharge status may become eligible:

e A discharge may be changed by the Board of Correction of Military
Records (BCMR). If you desire to challenge your discharge status, you
should seek the assistance of a lawyer experienced in this highly spe-
cialized area of the law. If your discharge is upgraded by the BCMR,
the BCMR’s decision is binding on the VA in determining your eligibil-
ity.

e If you committed an offense that led you to an other than honorable
discharge, you may be granted VA benefits if you were insane at the
time of the offense. In order to obtain VA benefits under the insanity
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exception, you must have a medical opinion that you were insane at the
time of the offense.

If you served for more than one period of active duty, and one period
of service ended with a disqualifying discharge and the other did not,
you are still entitled to benefits based on the period of service that
ended with a qualifying discharge. In some cases, the veteran may have
terminated an early enlistment to reenlist for an extended period of en-
listment time, thereby creating back-to-back enlistment periods. If the
second enlistment ends in a non-qualifying discharge, the veteran may
still be eligible for benefits if the total number of “good” service years
between the first and second enlistment is equal to or greater than his
ot her original service obligation.

There are some automatic bars to VA benefits. The law describes certain

circumstances in which a veteran is not eligible for VA benefits despite the

character of his or her discharge. These circumstances include:

¢ when the former service member was separated from service as a
conscientious objector who refused certain orders;

¢ when the release from active duty was by reason of a sentence of
a general court-martial;

¢ when the servicemember was an officer resigning for the good of
the service;

e when the servicemember was a deserter;

¢ when the servicemember was an alien sought to be discharged in
time of hostility;

e when the servicemember had 180 continuous days of absence
without official leave (“AWOL”) (except when the VA makes a
factual determination that there are compelling circumstances that
warranted the prolonged unauthorized absence).

A veteran also forfeits his or her right to VA benefits regardless of any

honorable service, when the VA determines that the veteran is guilty of mu-

tiny, treason, sabotage, or rendering assistance to an enemy of the United

States or its allies, or when the veteran is convicted of mutiny or sedition, aid-

ing the enemy, spying or espionage, treason, rebellion, sedition, subversive

activities or sabotage.
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d) Willfull Misconduct

The VA will not award you benefits for a disability resulting from your own
willful misconduct. Willful misconduct is defined as deliberate or intentional
wrongdoing with knowledge of or wanton disregard of its probable conse-
quences. For example, a servicemember who is permanently disabled in a car
accident caused by his own drunk driving is not likely to receive disability
compensation for his injuries. Other potential examples of willful misconduct
include alcoholism, drug addiction, venereal disease, violent crime and suicide.
This is an area with many exceptions and special rules. A veteran with such a
history may still be eligible for VA benefits depending on the specific circum-
stances involved. If one of these issues is a concern in your case, discuss the
details with your service representative. You may still be eligible for VA bene-
fits.

e) Length-of-Service Requirements

There are no minimum service length requirements for many of the most
common types of VA benefits including service-connected disability compen-
sation and death benefits. However, since September 8, 1980, you must have
completed a minimum period of service to be eligible for certain other VA
benefits, including education, burial, and health care benefits. The minimum
service required is either 24 months of continuous active duty or the full pe-
riod for which the veteran was called or ordered to active duty. Hardship
discharges and separation or retirement because of a service-connected disabil-
ity are exceptions to the minimum service requirement. Some specific types of
benefits have their own length of service requirements (for example, 90 days
of continuous wartime service non-service-connected disability-based pension
and 181 days of continuous service for Vietnam Era education benefits). A
BCMR decision on the length of your service is binding on the VA.

f) Eligibility of Family Members

The VA has many benefit programs that directly or indirectly assist the family
members of a veteran. A veteran must be eligible for VA benefits in order for
his or her family to be eligible for VA benefits. Some veterans receive addi-
tional VA benefits (larger compensation payments for example) for their
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dependent family members including spouses, children and sometimes even
parents. If a veteran is alive, his or her family is usually not entitled to VA
benefits in their own right—entitlement is through the veteran. If the veteran
has died, the surviving spouse and sometimes other family members may be
entitled to special VA death benefits. Family members also have to meet certain
requirements to be eligible for VA benefits.

Some of the benefits that may be available to family members are depend-
ents’ and survivors’ education benefits, medical care through the Civilian
Health and Medical Program of the VA (CHAMPVA), burial benefits, accrued
benefits and a VA home loan guaranty. Some family members of deceased vet-
erans are eligible for monthly payments called dependency and indemnity
compensation (DIC). DIC is available to qualifying family members, including
spouses, children, and dependent parents, where a main or contributing cause
of the veteran’s death is a service-connected condition. The death could hap-
pen during service or years later from service-connected disability. Where a
veteran’s death is not service connected, some surviving family members may
be eligible for non-service-connected death pension. Death pension is available
to surviving spouses and children with limited income and low net worth.

Under some circumstances, the spouse or dependent children of a veteran
may ask the VA to apportion or assign some part of the veteran’s benefit di-
rectly to them. In these cases, the VA divides the veteran’s benefits between the
veteran and the qualifying family members and sends each their share. Appor-
tionment may happen where the veteran is living apart from his or her spouse,
fails to support a dependent family member or is in prison. The VA may also
pay benefits directly to a family member who is the fiduciary or guardian of an

incompetent veteran.

g) Spouses

To be eligible for VA benefits as spouse or surviving spouse, a claimant must
be validly married to the veteran. The husband or wife must have lived with the
veteran continuously from the date of marriage to the date of the veteran's
death. Temporary separations for health or business reasons are not a problem,
as long as the surviving spouse did not intend to desert the veteran. If a per-
manent separation was caused by the misconduct of the veteran, such as
spousal abuse, or if the veteran separated from the spouse without fault on the
part of the spouse, the spouse will still be eligible for death benefits.
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Common law marriages will be accepted as valid if the state where the
claimant was married or resides recognizes common law marriages. In some
rare circumstances, the VA may deem an invalid marriage to be valid and treat
it as though it were legal. For example, a person who married a veteran without
knowledge of a previous legal marriage may receive benefits when the follow-
ing conditions are met:

¢ The claimant was martied to the veteran at least one year before the

veteran’s death, or for any length of time if the couple had a child to-
gether; and

e The claimant lived with the veteran continuously from the date of

marriage until the date of the veteran's death; and

¢ No other claim has been filed by a surviving spouse whom the VA has

already recognized as the veteran's surviving spouse.

In the past, a surviving spouse lost all their VA benefits if they remarried.
From November 1, 1990 until October 1, 1998, the remarriage of a surviving
spouse ended both entitlement to further benefits and eligibility for VA bene-
fits unless the later marriage was annulled or found to be void. As of October
1998, a surviving spouse may be eligible to have DIC reinstated, or to receive
DIC for the first time, if the remarriage ends due to divorce, annulment, disso-
lution or the death of the second spouse or (where no legal marriage was
created) if the spouse stops living with the other person or stops holding him
or herself out to be that person’s spouse.

h) Children

To qualify for VA benefits as a child of a veteran, the claimant must be a le-
gitimate, illegitimate, or adopted child or stepchild who is:
e Under age 18;
e Over 18, but permanently incapable of self-support because of physi-
cal or mental disability incurred before reaching 18; or
e Over 18 but under 23 and pursuing an education at a VA-recognized

institution.

VA benefits end if the child marries or enters military service even if the
child is under 18 when he or she marries.
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i) Dependent Parents

A few dependent parents may be entitled to monthly DIC benefits, service-
connected death benefits or to an apportionment of the veteran's VA benefits.
Parents must demonstrate financial need by meeting certain income limits for
DIC.

A2. Service-Connected Disability Compensa-
tion

Service-connected disability compensation is a monthly payment made by the
VA to a veteran who has a physical or mental disability that resulted from the
veteran’s time in military service. As its name suggests, this VA benefit is de-
signed to compensate a veteran for income lost because of a disability related
to service.

The amount of compensation you receive depends on how disabled you
are. Once the VA determines that you have a service-connected disability, the
severity of your disability will be evaluated by the VA using your medical re-
cords. The VA uses a detailed evaluation schedule that lists neatly every
imaginable disability. For each disability, the rating schedule describes the
symptoms a veteran must have to get compensation or to get a higher level of
compensation. The VA evaluates disabilities on a scale that ranges from 0% to
100%. The VA considers a 100% disability rating to mean that you are 100%
disabled and unable to work. While you do not receive a monthly payment for
a 0% (non-compensable) condition, the fact that a disability is service con-
nected has value. Even a 0% service-connected condition may entitle you to
free VA medical care for that condition and preference for some jobs.

Service-connected disability compensation is not based on financial need.
You can receive disability compensation even if you have a high income and
lots of assets. These monthly benefits are tax-free and with some exceptions
are generally not subject to garnishment. The exceptions include claims by the
United States, claims against property purchased with VA benefits and military
retired pay waived to obtain VA compensation benefits. States can force you to
pay court-ordered child support by jailing you until the child support is paid.

To qualify for disability compensation, you must show that you suffer from
a disability that was incurred in service or aggravated by service. Generally, you
must be able to show three things. First, that you suffer from a current disabil-
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ity; second, that something happened in service that could have caused the
current disability; and third, you must show a medical link or connection be-
tween the current disability and the thing that happened in service. The VA is
legally required to tell you what documents and evidence you need to qualify
for benefits. In many cases, the VA is required to help you get the evidence you
need. The laws governing VA benefits can be complicated and there are excep-
tions to every rule. Also, the laws and VA policy frequently change. You should
talk to a veteran service organization representative or an attorney experienced
in veterans benefits to help you figure out what you need to do to prove your
claim. You want to make your best case for an award of disability compensa-
tion when you apply.

a) Current Disability

In order to receive disability compensation, you must have medical evidence
that you have a current disability. You are not eligible for disability compensa-
tion simply because you suffered an injury or had a disease while on active
duty. You are only eligible if you have lasting symptoms that result in disability.
It is not usually difficult for a veteran who believes that he or she has current
disability to prove that he or she actually does. You can submit your medical
records or a statement from your doctor describing your condition. If you do
not have a doctor, you can submit a statement describing your symptoms and
in most cases, the VA will schedule you for a medical examination. If you do
not show up for a scheduled medical examination or fail to cooperate in other
ways, the VA may deny your claim.

b) In-Service Disease, Injury or Event

You also will need to show that something, such as an injury, disease or event,
happened to you in service that could have caused your current disability. Ex-
actly what you have to show depends on your claim. For example, if your claim
is for a disability related to a gunshot wound, you will need evidence that you
were shot. If you claim to have a back disability from an in-service motor vehi-
cle accident, you will need evidence of the accident. If you claim post-
traumatic stress disorder, you will need to show that you were exposed to a
traumatic stressful event.
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Many servicemembers do not realize that the cause of the disability does
not have to be related to their official duties. You can get service connection
for a knee injury that happens after being ordered to jump out of a helicopter
during combat and you can get service connection for a knee injury that hap-
pens sliding into second base during a weekend softball game. As long as the
injury, disease, or event that triggered the current disability happened at some
pointin time between your beginning and ending dates on active duty, you can
get receive service connection for your disability.

In helping you develop your claim, the VA will get a copy of your service
medical records. Often an injury or symptoms of disease are documented in a
veteran’s service medical records. One of the special rules that make it easier
to prove service connection is called the presumption of sound condition. The
VA is required to presume that you entered service in good condition unless it
was otherwise noted on your entrance examination report. Although the pre-
sumption can be rebutted with other evidence, if a service medical record
shows a medical problem during service or at separation and that problem was
not on your enlistment examination, you ate more likely to be awarded setvice
connection for a related condition. The presumption of sound condition is
discussed more in this chapter with service connection by aggravation.

c¢) Special Combat Rule

A special rule makes it easier for combat veterans to get service connection for
disabilities related to combat. The helpful rule exists because detailed record
keeping is not possible in combat situations. The rule is that a veteran’s pet-
sonal statement that something happened during combat can be accepted as
proof of what happened even if there are no official service records to cor-
roborate the incident. The statement must be consistent with the
circumstances, conditions or hardships of the veteran’s service. This means
that combat veterans who are trying to prove service connection can use their
own statements or statements from others to show that a disability was in-
curred in or aggravated by combat, as long as those statements do not conflict
with service records or other evidence of service.

You have to be a combat veteran to use this special rule. Personnel re-
cords or the possession of certain awards and decorations usually, but not
always, indicate combat experience and you can submit other evidence. The VA
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will sometimes overlook a veteran’s combat status and neglect to apply this
rule.

You also have to be trying to get service connection for a disability related
to combat to use the special combat rule. Even if you use the rule to prove
that something happened during combat, you still have to show that you suffer
from a current disability and a medical link between the thing that happened
and your disability.

d) Link Between Disability and Service

Most losing claims for service connection falter on the third part of service
connection which is showing a medical link between your disability and the
thing that happened during service. Most veterans seeking compensation have
a genuine disability and they accurately remember what happened to them dur-
ing service. The problem comes in proving that the disability came from the
thing they remember in service. In some cases, the law will simply assume that
your disability is service connected. For example, if you were exposed to radia-
tion and develop a certain type of cancer, the law assumes that radiation
caused your cancer. In most cases, however, you will need medical proof that
your disability was caused by an injury, disease or event that happened during
service.

There are five general theories under which the VA can link a current dis-
ability to service: direct service connection, service connection through
aggravation, presumptive service connection, secondary service connection
and service connection for injuries caused by VA health care.

Direct Service Connection

Direct service connection is the name for the type of service connection
where you can show a direct link between a current disability and something
that happened during service. Essentially, direct service connection means that
an injury, disease or event during your active duty service directly caused a cur-
rent disability. Direct service connection is most often shown by satisfying
three requirements: (1) submitting medical evidence of a current disability; (2)
submitting lay or medical evidence of an injury, disease or event during service;
and (3) submitting medical evidence that links the current disability to the pre-
cipitating injury, disease or event. For example, you could show direct service
connection for a left knee disability by submitting to the VA a current left knee
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diagnosis from your personal doctor, a service medical record of a training
accident injuring your left knee, and a letter from your doctor linking the cause
of your current left knee disability to the training accident.

You can also get direct service connection by being diagnosed with a
chronic disease during service. For example, if you were diagnosed with diabe-
tes while on active duty, you can apply for service connection for diabetes by
showing a current disability from diabetes, even if you first apply several years
after your discharge. The VA recognizes that diabetes and certain other dis-
eases are chronic or permanent conditions. They may improve or worsen, but
they never really go away.

You can also get direct service connection for a disease that is first diag-
nosed a long time after service if it can be linked directly back to service. The
delayed condition does not have to show up during service as long as it was
caused by service. For example, you can get service connection for degenera-
tive arthritis caused by a traumatic injury years before if you submit medical
evidence linking the degenerative arthritis to the traumatic injury. You could
also get service connection for hearing loss by submitting medical evidence
that your hearing loss was caused by earlier noise exposure during service.

While there are variations in methods to establish direct service connec-
tion, competent medical evidence is almost always required. Some veterans and
their family members struggle to understand that they are not qualified to di-
agnose a medical condition or determine the medical cause of a disability. You
will need medical evidence—usually from a doctor or another medical profes-
sional. Often the most important part of a claim for disability compensation is
developing the medical evidence needed to support the claim. Your veterans
service organization representative or an attorney experienced in veterans
benefits can provide valuable help.

Service Connection by Aggravation

Although many claims for service-connected disability compensation are for
conditions that began during active duty military service, compensation may
also be paid for disabilities caused by the aggravation of an injury or disease
that existed prior to service. Aggravation means that the severity of your pre-
existing condition or disability worsened beyond what would have been ex-
pected in the normal progression of the condition.

The VA is generally required to presume that a veteran entered military
service in sound condition. This principle is known as the “presumption of
soundness.” The presumption does not apply when medical records from the
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veteran’s entry into service note a condition related to the present VA claim.
For example, if your entrance examination noted that you had left knee prob-
lems at enlistment, you are not entitled to the presumption of soundness for
your left knee. You would still be entitled to the presumption of soundness for
any other condition that was not noted.

A key issue can be whether the condition was noted when you were exam-
ined, accepted and enrolled for service. If the condition was not noted, you
may have an easietr route to service connection because of certain rules in a
servicemember’s favor. In order for a condition to be considered “noted”, it
must actually be shown or observed on examination and then written in the
examination report. The VA cannot deny a claim simply by presuming that
your condition pre-existed your active duty service. Most often the VA must
presume that a veteran entered the military in a sound, healthy condition. The
VA may rebut the presumption of sound condition only with both clear and
unmistakable evidence that the injury or disease existed prior to service and
clear and unmistakable evidence that the disease or injury was not aggravated
by service.

If you are seeking disability compensation for the very condition that was
noted on your entrance examination, you may still win your claim. You may be
entitled to the presumption that your active duty service aggravated your con-
dition. To win your claim, you will need to show that the underlying disability
worsened during your period of service. The worsening must be more than
temporary and must be shown through competent medical evidence. To prove
aggravation, you should provide documentation of an increase in disability
which is often shown in service medical records. You may consider having an
expert compare the severity of a condition before service with the severity
shortly after service. You do not have show something specifically happened in
service that aggravated your disability — only that the disability worsened dur-
ing your time in service. The presumption of aggravation can be rebutted if
the VA makes a specific finding that your increase in disability is due to the
natural progress of the disease. Such a specific finding against your claim
would have to be supported by medical evidence.

Service Connection by Presumption

Some diseases are presumed service connected if they appear within a certain
period of time after service. The allowed period of time is called the presump-
tive period. Different diseases have different presumptive periods ranging from
one year to appearing any time after service. To be eligible under a presump-
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tion, you must have served on active duty for at least 90 continuous days. The
VA lists chronic 41 diseases that can be presumptively service connected if
they appear within one year of separation from service to a degree that is at
least 10% disabling:

e Anemia, primary;

o Arteriosclerosis;

o Arthritis;

¢ Atrophy, progressive muscular;

¢ Brain hemorrhage;

¢ Brain thrombosis;

e Bronchiectasis;

e Calculi of the kidney, bladder, or gallbladder;

e Cirrhosis of the liver;

¢ Coccidioidomycosis;

¢ Diabetes mellitus;

¢ Encephalitis lethargica residuals;

¢ Endocarditis (all forms of valvular heart disease);

¢ Endocrinopathies;

e Epilepsies;

e Hansen’s disease;

¢ Hodgkin’s disease;

e [eukemia;

¢ Lupus erythematosus, systemic;

* Myasthenia gravis;

o Myelitis;

¢ Myocarditis;

* Nephritis;

¢ Other organic diseases of the nervous system;

e Osteitis deformans (Paget’s disease);

e Osteomalacia;

e Palsy, bulbar;

e Paralysis agitans;

e Psychoses;

¢ Purpura idiopathic, hemorrhagic;

¢ Raynaud’s disease;

¢ Sarcoidosis;

¢ Scleroderma;

e Sclerosis, amyotrophic lateral;
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e Sclerosis, multiple;

¢ Syringomyelia;

¢ Thromboangiitis obliterans (Buerger’s disease);

e Tuberculosis, active;

e Tumors, malignant, or of the brain or spinal cord or peripheral nerves;
and

e Ulcers, peptic (gastric or duodenal).

Any eligible veteran can claim service connection for one of these chronic
diseases as long as there is evidence that the disease appeared during service or
within the presumptive period. Other diseases will be presumed service con-
nected for veterans who had certain in-service experiences. For example,
veterans who were prisoners of war (POWs), who were exposed to mustard
gas testing during World War 11, who were exposed to radiation in service, or
who served in Vietnam are entitled to presumptive service connection for ad-
ditional diseases if those diseases appear at any time after discharge.

It is easier to be service connected by presumption if you were medically
diagnosed with a presumptive disease within the presumptive period if there is
one. If not, you will need to support your claim with evidence. You will need
statements from friends or family that they observed symptoms of the claimed
condition within the presumptive period. These statements may be evidence to
support a conclusion by a medical expert that you had the condition and were
disabled by it at least 10% during the presumptive period. You will also need
statements from doctors that the symptoms you experienced are those of the
disease, and that it is more likely than not that you had the disease within the
presumptive period.

Secondary Service Connection

Any physical or mental disability that is caused by a service-connected disabil-
ity can be service connected itself. This concept is often called secondary
service connection. For example, if a service-connected left knee disability
puts extra stress on your right knee and causes you to develop a right knee dis-
ability as a result, then you can get service connection on a secondary basis for
your right knee disability. In addition, if the limited mobility caused by your
left knee disability leads you to experience depression, you can also receive
secondary service connection for depression. Secondary service connection
can also be granted if a service-connected disability aggravates another disabil-
ity. The worsened disability does not have to be related to service itself. The
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secondary disability does not have to appear immediately and can show up
years after the original service-connected disability.

If you think that a service-connected disability has caused some other
physical or mental problem, you should try to get a statement to that effect
from a doctor. A medical expert’s opinion is necessary for secondary service
connection to be granted by the VA.

Another form of secondary service connection applies to certain “paired
organs” and extremities. If you have a service-connected disability of one of
these paired organs or extremities and a non-service-connected disability of
the other, the non-service-connected disability will be treated as if it were serv-
ice connected as long as it is not the result of willful misconduct. The
qualifying disabilities of paired organs or extremities are:

e Blindness in one eye that is service connected and blindness in the

non-service-connected eye;

e Loss or failure of one service-connected kidney and the involvement
of the other kidney as the result of non-service-connected disability;

e Total service-connected deafness in one ear and total non-service-
connected deafness in the other ear;

e Service-connected loss, or loss of use, of one hand or foot and the
loss, or loss of use, of the other hand or foot because of a non-
service-connected disability; and

e Permanent service-connected disability of one lung evaluated as 50
percent disabling or more, in combination with a non-service-
connected disability of the other lung.

Service Connection Based on VA Medical Care

Disability from an injury caused by VA hospitalization, VA medical or surgical
treatment, VA exams or VA vocational rehabilitation can be service connected.
Aggravation of a pre-existing condition by VA medical care can also be service
connected. Eligible survivors can also receive certain VA benefits if a veteran
dies because of VA health care. These benefits are often called section 1151
benefits because the law that provides for them is found in section 1151 of
title 38 of the U.S. Code (federal law).

Veterans or surviving family of veterans may also be able to file a claim
and then sue the government under the Federal Tort Claims Act (FTCA). Un-
der the FTCA, a person who has been injured or the estate of a person who
has died because of the actions of a U.S. government employee can sometimes
recover money damages for that injury or death.
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The National Veterans Legal Services Program (NVLSP) is an independ-
ent, nonprofit, veterans service organization dedicated to ensuring that the U.S.
government honors its commitment to our veterans by providing them the
federal benefits they have earned through their service to our country. NVLSP
accomplishes its mission by:

* Providing veterans organizations, service officers and attorneys with
training and educational publications to enable them to help veterans
and their dependents obtain all of the benefits that they deserve.

* Representing veterans and their dependents who are seeking benefits
before the U.S. Department of Veterans Affairs and in court.

* Placing meritorious cases (especially cases involving claims of ser-
vicemembers and veterans of Iraq and Afghanistan) with volunteer
pro bono attorneys.

Copyright 2008, National Veterans Legal Services Program

3b. Specific War-Related “Latent” Diseases,
Symptoms and Issues Relating to Exposure
to Toxic Substances and Environmental
Hazards

By David F. Addlestone

Military service is a dangerous job. Despite the obvious perils of war, most
veterans were not exposed to combat or other enemy attempts to harm them.
Still, a large percentage of support troops (so-called “REMFs,” which stands
for Rear Echelon Mother F———"") in some past combat zones were some-
times exposed to enemy fire, albeit rarely (Vietnam is a good example).
Nevertheless, many support troops, as well as combat veterans, face unseen
risks that later can cause health problems. Sometimes these health problems do
not appear for decades. (Good examples are radiation and Agent Orange expo-
sure).
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Some of these health problems are called “latent (unseen or not obvious)
diseases” or “debilitating clusters of symptoms” (such as Gulf War Illnesses).
Many latent diseases can lead to entitlement to VA compensation and/ot
health care. Examples are exposure to infectious diseases or other environ-
mental hazards found only in foreign territories; skin cancer brought on by
excessive exposure to the sun (common for Naval personnel on ships); loss of
hearing due to sustained loud noise; and, yes, even claustrophobia (fear of en-
closed spaces) among those who served on submarines.

In the sections that follow, we do not attempt to deal with every single one
of the above health problems. We have chosen examples that will give you an
idea how health problems later in life can be related to military service and lead
to VA disability compensation and other government benefits. In the sections
below, we discuss hazards that have been the focus of widespread public atten-
tion or that relate to our most recent conflicts.

In some instances, the science is “not yetin” to a degree that persuades the
VA or Congress to grant compensation or medical care. (Nevertheless, as dis-
cussed in Chapter 9, “VA Medical Care,” the VA seems to acknowledge the
dangers of military service by granting most veterans free medical care for sev-
eral years after service.)

Unfortunately, in instances where medical care is provided (on a priority
basis), the VA has failed adequately to inform the affected veterans or their
survivors about its availability. (For example, Congress has mandated that vet-
erans who claim Agent Orange-or Gulf War-related health problems are to be
given a higher priority in receiving medical care than certain other vets with
certain other problems.) Agent Orange and PTSD are prime examples.

Where there is not enough scientific information provided by recognized
“experts,” (regarding, for example, exposure to depleted uranium used in ar-
mor-piercing shells), you should be aware of the current state of medical
research. Further, you should know whether the VA or DoD has developed a
system to keep track of affected veterans, who may be eligible to seek future
entitlement to benefits based on many of the hazards listed below. As medical
research progresses in areas discussed in the following sections, we will attempt
to post new findings on the Veterans for America Web site (veterans-
foramerica.org) or update the relevant material (chapters etc.) in the book.
Also, the VA has established so-called “registries” of vets who claims to be ill
due to exposure to radiation, Agent Orange, and Gulf War hazards. When a
claim regarding one of these conditions is made, the VA automatically adds the
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vet’s name and address to the appropriate registry. Vets can also be added to
appropriate registries by going to the VA’s Web Site (www.va.gov).

David F. Addlestone is a graduate of the University of North Carolina
and the Duke University School of Law. He was a Vietnam Era Judge Advo-
cate, a public defender, and senior staff counsel for the Lawyers Military
Defense Committee in Vietnam, where he represented servicemembers in
courts-martial and administrative proceedings. He has worked for several non-
profit organizations specializing in military and veterans law and co-authored
numerous articles and books on these subjects. He is a member of the board
of directors of Veterans for America.

1) Nuclear Radiation-Related Diseases

By Charlene Stoker Jones, Meg Bartley and Ron Abrams, Na-
tional Veterans Legal Services Program

Some servicemembers are exposed to nuclear radiation (often called ionizing
radiation by the VA) during the course of their active duty service. For exam-
ple, a servicemember may work at a nuclear test site, be physically present
during a nuclear test, or have served in Japan after World War II. A few of
these servicemembers will develop cancer as a consequence of their in-service
radiation exposure.

Unfortunately, it is very difficult for an individual servicemember to prove
direct service connection for cancer or another disease that he or she believes
was caused by in-service radiation exposure. Unlike a gunshot wound, whose
effect on bone and tissue can immediately be determined by a physical exami-
nation, the effects of nuclear radiation exposure often are not immediately
visible. Some of the harmful effects of radiation appear a long time, even
years, after exposure. Compelling evidence of a link between radiation expo-
sure and a particular disease is usually obtained slowly over time by a statistical
analysis that compares a large number of people with known radiation expo-
sure to a similar group of people without radiation exposure. Individual
veterans lack the ability and resources to conduct this type of scientific study.
Even where scientific evidence supporting a link is available, such studies do
not prove that a particular veteran’s cancer came from his or her in-service
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radiation exposure. In short, it is very difficult for an individual veteran to ob-
tain the medical proof usually necessary to qualify for VA compensation.

Recognizing the difficulty, Congress has passed a law that reduces the bur-
den on some veterans who may have been exposed to nuclear radiation while
in service. The law creates a rebuttable presumption of service connection for
a radiation-exposed veteran who develops one of the diseases that medical
science has associated with radiation exposure. The legal presumption substi-
tutes for the medical evidence normally required to link an in-service injury,
disease or event (radiation exposure) to the current disability (cancer). To be
eligible for the legal presumption of service connection, you must show that
you have one of certain listed cancers and you must show that you participated
in a qualifying radiation-risk activity.

The diseases that may be presumed service connected are the following:

* leukemia (other than chronic lymphocytic leukemia),
* cancer of the thyroid,

* cancer of the breast,

* cancer of the pharynx,

* cancer of the esophagus,

® cancer of the stomach,

* cancer of the small intestine,

* cancer of the pancreas,

* multiple myeloma,

* lymphomas (except Hodgkin’s disease),
* cancer of the bile ducts,

* cancer of the gallbladder,

* primary liver cancer (except if cirrhosis or hepatitis B is indicated),
* cancer of the salivary gland,

* cancery of the urinary tract,

* bronchiolo-aveolar carcinoma,

* cancer of the bone,

* cancer of the brain,

* cancer of the colon,

* cancer of the lung,

* and cancer of the ovary.

The last five diseases were added to the list of presumptive diseases in
2002 when new scientific evidence supported their addition. Other diseases
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may be added in the future. If you were exposed to nuclear radiation, you or
your representative should carefully to check to see if your disease has been
added to the presumptive list.

In addition to having one of the listed cancers, you must also show that
you qualify as a radiation-exposed veteran to receive the benefit of the pre-
sumption. You will be considered radiation-exposed if you participated onsite
in an atmospheric detonation of a nuclear device, participated in the occupa-
tion of Hiroshima or Nagasaki, Japan between August 6, 1945 and July 1,
1946, or were exposed to radiation while a prisoner of war in Japan. You also
may qualify if you were exposed to an underground nuclear test in Amchitka
Island, Alaska, were exposed at the gaseous diffusion plants in Paducah, Ken-
tucky; Portsmouth, Ohio; or area K25 at Oak Ridge, Tennessee, or otherwise
satisfy the strict requirements. Usually service department records or your pet-
sonnel records will verify that you participated in a radiation-risk activity, but
you may submit other evidence to corroborate your presence including your
own personal statement, statements from fellow service members, photo-
graphs, letters or any other relevant evidence. The VA is required to consider
all supportive evidence when deciding your claim.

If you prove that you participated in a qualifying radiation risk-activity and
you prove that you have one of the cancers on the list, then you are entitled to
the presumption of service connection for your disease. The presumption of
service connection can be rebutted if there is evidence that the disease was not
caused by in-service radiation exposure. If the VA can find a potential non-
service-connected cause of the disease, the VA may deny the claim. For exam-
ple, a radiation-exposed veteran who begins smoking after service, smokes for
twenty years, and then develops lung cancer, may find the presumption of ser-
vice connection for lung cancer rebutted by the evidence of post-service
smoking.

Even if you do not qualify for the presumption of service connection for
nuclear radiation-related diseases, you can still file a claim for disability com-
pensation. You may believe that you were exposed to nuclear radiation even
though you did not participate in one of the qualifying radiation-risk activities,
or you may believe that your disease was caused by nuclear radiation even if it
is not on the list of presumptive diseases. You may attribute a disease to an-
other form of radiation such as microwave radiation, electromagnetic
radiation, or solar radiation (skin cancer). In such cases, you will need to sup-
port your claim with evidence including medical opinion(s) that prove that it is

atleast as likely as not that your particular cancer was caused by your in-service
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radiation exposure. If you file such a claim without any supportive medical
evidence, it is possible that the VA will find your claim implausible and take no
action to assist you.

There is a special process that the VA must undertake to help a veteran
with a disease that may be a result of exposure to nuclear radiation. This proc-
ess is separate from the presumption of service connection and relates to the
development of the claim. It applies when a veteran manifests one of the dis-
eases presumed to be caused by radiation exposure or manifests any other
form of cancer. It also applies to other diseases when the veteran or the vet-
eran’s survivor cites to or submits medical or scientific evidence suggesting
that the veteran’s disease was caused by nuclear radiation. When such a claim is
submitted and the veteran or survivor is not eligible for the presumption of
service connection, the VA is required to assess the size and nature of the ra-
diation dose that the veteran may have received. The radiation dose estimate
and any other relevant information about the veteran’s potential exposure may
be developed by the Department of Defense. The radiation dose estimate and
other information is then sent to the VA’s Under Secretary for Benefits. The
Under Secretary for Benefits may request an opinion from the Under Secretary
for Health or from an outside consultant before making a determination as to
whether it is at least as likely as not that the veteran’s disease resulted from
radiation exposure in service or whether there is no such possibility. During
this review, certain factors must be considered including the amount of radia-
tion exposure, sensitivity of affected tissue to radiation-induced disease, gender
of the veteran, family history, age at exposure, amount of time between expo-
sure and onset of disease, exposure to other known causes of cancer, and
whether there is another potential cause of the disease. This opinion is then
sent to the VA Regional Office and the Board of Veterans’ Appeals for consid-
eration when the claim is decided.

This development process was created to help veterans obtain supportive
evidence, but as a practical matter it usually works against them. Unless a vet-
eran qualifies for the legal presumption of service connection, it is very rare to
get service connection for a disease claimed to be caused by in-service nuclear
radiation. Usually, the radiation dose estimate prepared by the government is
extremely low and it is rare for a VA official to find any possibility that a dis-
ease resulted from radiation in service. Usually, the negative evidence generated
by the VA is found to outweigh any supportive evidence obtained by the vet-
eran or the surviving family. Veterans and family members are also hampered
by the fact that most information about radiation-risk activities is classified.
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They cannot obtain the data and information necessary to effectively challenge
the radiation dose estimate provided by the government or successfully rebut
the negative medical opinions obtained by the VA.

For help with a claim relating to nuclear radiation, talk with a service rep-
resentative or a qualified attorney. Service reps are usually associated with
veterans service organizations, such as AMVETS, the American Legion, the
Disabled American Veterans, the Veterans of Foreign Wars, and Vietnam Vet-
erans of America.

The National Veterans Legal Services Program (NVLSP) is an independ-
ent, nonprofit, veterans service organization dedicated to ensuring that the U.S.
government honors its commitment to our veterans by providing them the
federal benefits they have earned through their service to our country. NVLSP
accomplishes its mission by:

* Providing veterans organizations, service officers and attorneys with
training and educational publications to enable them to help veterans
and their dependents obtain all of the benefits that they deserve.

* Representing veterans and their dependents who are seeking benefits
before the U.S. Department of Veterans Affairs and in court.

* Placing meritorious cases (especially cases involving claims of ser-
vicemembers and veterans of Iraq and Afghanistan) with volunteer
pro bono attorneys.

Copyright 2008, National Veterans Legal Services Program

2) Agent Orange-Related Diseases

By Charlene Stoker Jones, Meg Bartley and Ron Abrams, Na-
tional Veterans Legal Services Program

Agent Orange was an herbicide sprayed in Southeast Asia and other locations
during the Vietnam Era. Exposure to Agent Orange has been related to several
types of cancer and other serious diseases. All of the regular ways to obtain
service connection are available to a veteran with a disability that he or she be-
lieves is connected to herbicide exposure in service. In addition, there is a
special rule that creates service connection by legal presumption for some vet-
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erans, and in some cases their children, for certain diseases associated with
Agent Orange exposure. The rules that apply in Agent Orange cases are pat-
ticularly complicated because they have evolved over time in response to
emerging scientific evidence, laws passed by Congress, actions taken by the VA,
and individual and class action lawsuits. The basic VA rules for obtaining dis-
ability compensation for diseases related to Agent Orange exposure are
explained below, but the rules continue to evolve. If you believe you have a
disability that may be related to your exposure to Agent Orange, you should
discuss your case with a service representative or an attorney who is experi-
enced with Agent Orange claims. Service reps are usually associated with
veterans service organizations, such as AMVETS, the American Legion, the
Disabled American Veterans, the Veterans of Foreign Wars, and Vietnam Vet-
erans of America.

For a veteran to be eligible for service-connected disability compensation
under the Agent Orange presumption, or for a veteran’s surviving family
members to be eligible for service-connected death benefits under the pre-
sumption, only a few things must be proved. First, you must show that the
veteran served in Vietnam during the Vietnam Era or that the veteran was oth-
erwise exposed to Agent Orange. Second, you must show that the veteran
developed a disease, or residuals of a disease, that is recognized by the VA as
associated with Agent Orange and that the disease became at least 10% dis-
abling. Third, you must show that the disease appeared within any designated
time limit. There is no time limit for the appearance of any cancer or other one
of certain other diseases recognized as associated with Agent Orange, but a
few diseases do have time limits.

Exposure to Agent Orange

To receive the benefit of the presumption of service connection for diseases
associated with Agent Orange, you must show exposure to the chemical. If
you served in Vietnam during the Vietnam Era, you do not have to show that
you actually were exposed to Agent Orange. Your exposure is assumed. The
VA will presume that you were exposed to Agent Orange if you served at least
one day in Vietnam between January 9, 1962 and May 7, 1975. If you served
offshore or in another area, but visited or had duty in Vietnam, you also qualify
for the presumption of exposure. Flying over Vietnam in an airplane does not
qualify you for the presumption of exposure if the airplane did not land in
Vietnam.
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Service personnel records or medical records usually will document
whether a veteran spent time in Vietnam. You can qualify for the presumption
of Agent Orange exposure even if you were in Vietnam only briefly, but it may
be more difficult to prove your presence. The VA has accepted a veteran’s tes-
timony describing the circumstances of a brief visit to Vietnam that was not
documented in the veteran’s service records, but you should try to find other
supportive evidence. Records such as morning reports and unit rosters may be
helpful, as are letters that were mailed from Vietnam. You may want to review
Section 3.8.1.1 of the Veterans Benefits Mannal by the National Veterans Legal
Services Program for further information on alternative evidence of Vietnam
service and may want to work with your veterans service representative or law-
yer to develop corroborating evidence.

There is an ongoing legal controversy relating to veterans who served
aboard ship in waters offshore of Vietnam but never set foot on land in Viet-
nam. These veterans are sometimes called “Blue Water” veterans and many of
them received the Vietnam Service Medal. Due to a now rescinded provision
in the VA’s manual for adjudicating claims, some of these veterans with the
Vietnam Service Medal were awarded service connection for Agent Orange-
related disabilities without actually setting footin Vietnam. Other veterans with
similar claims were denied. The U.S. Court of Appeals for Veterans Claims
addressed this controversy in the Haas case and held that veterans who served
in waters offshore from Vietnam are entitled to the presumption of Agent Or-
ange exposure. The VA disagreed with the Court’s decision and is now
appealing. The VA Regional Offices and Board of Veterans’ Appeals are wait-
ing to decide similar pending claims until the legal controversy is settled. The
latest developments in the Haas case will be posted on the website of the Na-
tional Veterans Legal Services Program (NVLSP), www.nvlsp.org, as NVLSP
is representing the claimant in Haas.

Thousands of servicemembers were exposed to Agent Orange in Korea
and other places outside of Vietnam, but unlike veterans who served in Viet-
nam, they may not qualify for the presumption of exposure, with a few
exceptions in the case of Korea.. Currently if a veteran is able to prove that he
or she was exposed to Agent Orange outside of Vietnam and the veteran has
one of the diseases on the presumptive list, the disability will be presumed to
be related to Agent Orange unless there is reason to believe otherwise. The
difficulty is in proving that the veteran was actually exposed outside of Viet-
nam. Based on information from the Department of Defense, the VA

recognizes that Agent Orange was used at various dates in Korea, Thailand,
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Laos, and at testing or storage sites around the United States and in Puerto
Rico. It may have also been used in Panama and Guam. If you believe you may
have been exposed to Agent Orange during its use, testing, manufacture, sto-
age, or transportation, you are entitled to an Agent Orange physical
examination by the VA and your name may be added to the Agent Orange
Registry. You may also be entitled to a higher priority for medical care.

Diseases Associated with Herbicide / Agent Orange

After showing that you were exposed to Agent Orange, the next step to qualify
for the presumption of service connection is to show that you developed one
of certain listed diseases. If you have a disease listed by the VA as associated
with Agent Orange, you do not need medical evidence linking your particular
disease to service. The legal presumption provides the medical link for you.
The cancers that are presumptively service-connected based on herbicide ex-
posure are cancer of the bronchus, lung, larynx, trachea, and prostate; multiple
myeloma; Hodgkin’s Disease; non-Hodgkin’s lymphoma; and chronic lympho-
cytic leukemia. Many types of soft tissue sarcoma are service- connected by
presumption, but not osteosarcoma, chonodrosarcoma, Kaposi’s sarcoma, or
mesothelioma. Other diseases associated with Agent Orange include Type 2
(adult-onset) diabetes mellitus, acute and subacute peripheral neuropathy, por-
phyria cutanea tarda, and chloracne. Biological children of veterans who served
in Vietnam may also be entitled to benefits, if they were born with spina bifida.
Certain other birth defects are recognized if the child’s mother served in Viet-
nam.

Itis important to know that the medical names and terminology used for
diseases sometimes change over time. Consult with a medical expert to see if
your disease is listed under another name. If you develop one of the listed
cancers, but it was caused by the spread of an earlier, different cancer that is
not presumed service-connected, the VA is not required to grant you service
connection under the Agent Orange laws. If you have an “Agent Orange-
presumed” cancer and it later spreads to another part of the body, you should
be service- connected for the original cancer, and in rating your degree of dis-
ability thet VA should consider the disability caused by the original cancer site
and all the secondary cancer sites.

Some of the diseases that can be service-connected by the Agent Orange
presumption are likely to cause other medical problems. Medical problems or
diseases that are caused by a service-connected disability may be service-
connected themselves using the legal theory of secondary service connection.
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For example, diabetes has many common complications, including arterioscle-
rosis, hypertension, kidney problems, neuropathy, various eye problems,
circulation problems, skin conditions, and depression. You may be able to get
secondary service connection for these conditions and a resulting increase in
your level of disability compensation if you submit medical evidence from
your doctor that associates your secondary conditions to your primary service-
connected disability.

Onset of Disease Within the Required Time Period

Most of the diseases and all of the cancers on the presumptive list can be serv-
ice- connected anytime after service no matter when symptoms first appear. To
be presumptively service-connected, chloracne and porphyria cutanea tarda
must appear within one year of the date on which the veteran left Vietnam;
acute or subacute peripheral neuropathy must appear within months of expo-
sure and resolve within two years after symptoms appear. All presumptive
diseases or their residuals must cause a disability of at least 10% within the
presumptive period for service connection to be granted.

Some diseases previously had a presumptive time limit which is no longer
in effect. For example, until 2002 there was a 30-year time period for cancer of
the lung, larynx, bronchus, and trachea to manifest to a degree of disability of
10% or more after a veteran’s last day in Vietnam. If you had a claim denied
because of a time limit that is no longer in effect, you should file a new claim
and cite the change.

Delayed Recognition of Diseases Associated with Agent Orange

It was not until the 1990s that the VA began to recognize that many serious
diseases are associated with Agent Orange exposure and began to award Viet-
nam veterans disability compensation for these diseases. Some diseases were
recognized earlier than others. If a veteran or a surviving family member filed
a claim for a disease that was not then recognized by the VA as associated with
Agent Orange, the claim was usually denied. Thousands of claims that would
be granted if filed today were denied in the past by the VA. The Nebmer class
action lawsuit brought by attorneys from the National Veterans Legal Services
Program (NVLSP) resulted in a court order requiring the VA to identify claim-
ants whose claims were previously denied and reevaluate those claims under
the new rules. Unfortunately, the VA has been found to be in violation of this
court order.
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A Vietnam veteran or surviving family member whose claim for VA bene-
fits was previously denied should file a new claim application for the same
benefits under the new rules. Those who reapply and are found eligible will be
awarded future benefits and may be eligible for retroactive benefits. The effec-
tive date for back benefits depends on several variables, including the date the
previous claim(s) was filed and the particular date the VA associated the
claimed disease with Agent Orange. If you question whether you should be
service-connected for an Agent Orange-related disability or whether the VA
has assigned you the earliest effective date to which you are legally entitled,
consult with your veterans service representative or an attorney. If he or she is
not familiar with the intricacies of Agent Orange claims, find another repre-
sentative who is. You can also visit the NVLSP Web site at www.NVLSP.org
for information on reopening Agent Orange claims.

Essentially, some veterans may be able to be paid from a date earlier than
the date they filed their claims for service connection based on exposure to
Agent Orange. This is because even if a claim is filed more than one year after
the effective date of a change in the law, benefits may be authorized for a pe-
riod of one year prior to the date of receipt of such request.

Vietnam Veterans With a Disease Not Currently Recognized as
Caused by Agent Orange Exposure

If you are a Vietnam veteran and your particular disease is not recognized as
associated with Agent Orange, you may still be able to get service-connected
disability compensation. Even if you do not qualify for the legal presumption
of service connection, you can still be awarded service connection by produc-
ing medical evidence linking your current disability to service by the methods
explained earlier in this chapter. You will need to submit with your claim a
statement from your doctor diagnosing you with a medical disability and stat-
ing that it is as likely as not that your current disability is related to your Agent
Orange exposure. Your claim may be granted. It is likely that the VA will
schedule you for a medical examination with one of its own doctors or will
obtain an independent medical opinion on whether your disease could be a
result of Agent Orange exposure even if itis not on the presumptive list. The
VA must consider your claim under direct service connection and examine and
weigh all of the evidence. The VA cannot deny a claim for a disability attrib-
uted to Agent Orange by medical evidence simply because the disability is not
currently found on the presumptive list.
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New diseases have been added to the presumptive list. With ongoing
medical research it is possible that additional diseases will be added. Even if
your disease is not currently on the presumptive list, it may still be worthwhile
to file a claim for benefits as soon as possible. If your disease is later added,
you may be more likely to receive retroactive benefits.

Lawsuits Against Manufacturers of Agent Orange

Vietnam veterans and their surviving family members have been filing lawsuits
against the chemical companies that manufactured Agent Orange since the late
1970s. The first set of lawsuits resulted in a class action settlement with the
chemical companies that created a settlement fund worth hundreds of millions
of dollars. Qualifying veterans or their survivors could apply to the fund to
receive financial compensation until January 1995. The entire settlement fund
has been now been distributed and no funds remain.

Unfortunately, some Vietnam veterans have diseases associated with Agent
Orange exposure that did not appear until after January 1995 and they were
not able to participate in the class action settlement. Some of these veterans
have brought new court cases which are currently in federal district courts or
on appeal. The issues in these cases include whether these veterans have lost
the right to sue because of the previous class action, whether it would be un-
fair for these veterans to lose their right to compensation because of the
previous class action, and whether the chemical companies are immune to such
lawsuits under the “government contractor defense” because they were making
a product for the U.S. government to government specifications. If you wish
to contact the lawyers who are bringing these lawsuits, please note that they
include:

Ernest Cory, Esq.

Cory Watson Crowder & DeGaris, P.C.
2131 Magnolia Ave.

Birmingham, AL 35205

800-852-6299

E-mail: ecory@cwcd.com

Larry Levin, Esq.
Shor Levin & DeRita
Suite 200 Benjamin Fox Pavilion
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261 Old York Road

Jenkintown, PA 19046

(800) 681-7000

E-mail: info@bulldoglawyers.com

William Rossbach, Esq.
Rossbach Hart Bechtold, P.C.
401 North Washington Street
P.O. Box 8988

Missoula, Montana 59807
(4006) 543-5156

Gerson H. Smoger, Esq.
Smoger & Associates
3175 Montetey Blvd.
Oakland, CA 94602
(510) 531-4529

The National Veterans Legal Services Program (NVLSP) is an independ-
ent, nonprofit, veterans service organization dedicated to ensuring that the U.S.
government honors its commitment to our veterans by providing them the
federal benefits they have earned through their service to our country. NVLSP
accomplishes its mission by:

* Providing veterans organizations, service officers and attorneys with
training and educational publications to enable them to help veterans
and their dependents obtain all of the benefits that they deserve.

* Representing veterans and their dependents who are seeking benefits
before the U.S. Department of Veterans Affairs and in court.

* Placing meritorious cases (especially cases involving claims of ser-
vicemembers and veterans of Iraq and Afghanistan) with volunteer
pro bono attorneys.

Copyright 2008, National Veterans Legal Services Program
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3) Undiagnosed Illnesses from the Gulf War and Iraq War

By Charles Sheehan-Miles

Shortly after the end of the 1991 Gulf War, tens of thousands of service-
members reported a variety of symptoms which they believed were related to
service in the Gulf. Among others, these included rashes, fatigue, joint point
and nausea. Collectively, the media has referred to these issues as “Gulf War
Illnesses” or “Gulf War Syndrome,” however, there is little evidence that there
is any single illness impacting Gulf War and later veterans. Rather, a variety of
exposures during the conflict resulted in a variety of illnesses.

This chapter covers, in brief, what some of those exposures were. It will
also cover some of the science that is currently known about those exposures,
and what related conditions are service-connected for purposes of compensa-
tion and pension.

Because Congress has not set an end date to the Gulf War, any veteran
who served in the Southwest Asia theater of operations after August 2, 1990 is
eligible for benefits. However, this theater does not include Afghanistan, Tur-
key or a number of other countries where servicemembers have deployed since
2001.

In order to be eligible for compensation for undiagnosed illnesses, you
must have served in one of the following areas: Iraq, Kuwait, Saudi Arabia,
the neutral zone between Iraq and Saudi Arabia, Bahrain, Qatar, the United
Arab Emirates, Oman, the Gulf of Aden, the Gulf of Oman, the Persian
Gulf, the Arabian Sea, the Red Sea, and the airspace above these locations.

Symptoms for Undiagnosed Illnesses

Some symptoms which are examples of undiagnosed illnesses include:
*  Chronic fatigue
* Fibromyalgia
* Skin disorders
* Headache
*  Muscle pain
* Joint pain neurologic symptoms
* Neuropsychological symptoms
*  Respiratory problems
*  Sleep disorders
*  Gastrointestinal symptoms
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* Cardiovascular problems
* Abnormal weight loss
*  Menstrual disorders

Qualifying illnesses are not limited to this list. In order to be considered
chronic, the symptoms must have existed for at least six months, and is meas-
ured from the beginning date of the onset of symptoms.

Required Evidence

The veteran applying for compensation for undiagnosed illnesses is not re-
quired to demonstrate or prove a link between the illness and service in the
Persian Gulf. However, it limited evidence must be shown off the existence of
the illness. This can include both the statements of doctors as well as friends
or family members. For example, a written statement from a family member
documenting sleep problems since service in the Gulf War, qualifies.

If the evidence exists of a non-service-connected condition which could
cause the same symptoms, such as alcohol or drug abuse, the VA may use that
as grounds for do not.

Additionally, the existence of a diagnosis for the illness, can work against
that. For example, if a Gulf War veteran suffers from long-term fatigue and
headaches, and that illness is undiagnosed, the new veteran is eligible for com-
pensation. If, however, a VA doctor gives a diagnosis of any kind for these
symptoms, the veteran may then be rendered not eligible for compensation. In
this circumstance, it actually works against the veteran, to get a clear diagnosis
for their illness.

Once a veteran receives a diagnosis, there are two basic options. First, the
veteran can seek an alternative medical opinion which indicates that the spe-
cific symptoms cannot be cleatly attributed to a diagnosable illness. Second, the
veteran can seek service-connected compensation for that diagnosis.

The second option can actually be much more difficult, because the vet-
eran then has to prove a big clear medical link between military service and the
illness through the normal channels available to every veteran. Generally, to
prove such a link, the veteran must document that the illness began within one
year of service.

A third option may come open in the future, which is presumptive service
connection due to exposure to specific toxins. Those specific exposures are
currently under review by the National Academy of Sciences.
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Scientific Reviews of Exposures from the Persian Gulf

For several years the National Academy of Sciences has been reviewing re-
search and studies related to the exposure of US troops to a variety of toxins
during the 1991 Gulf War. This research is conducted under an official con-
tract with the Department of Veterans Affairs, and is intended to guide VA in
establishing presumptive service connection for specific exposures, including
sarin (nerve gas), depleted uranium munitions, anti-nerve agent pills (pyti-
dostigmine bromide), as well as a number of others.

Until recently, the NAS had made no conclusions blinking exposures to
specific illness. However, new research reported in the Proceedings of the Na-
tional Academy of Sciences in March 2008, clearly linked exposure to
pyridostigmine bromide and pesticides to specific types of neurological dam-
age.

Because this new research is not part of the official NAS contract, if does
not directly impact compensation issues for Gulf War veterans. However, it
opens the door that during the next official literature review, NAS may well
recommend presumptive service connection to the VA for specific neurologi-
cal conditions. Stay tuned for more news in this area.

In November 2008, the VA’s Research Advisory Committee on Gulf War
Veterans Illnesses issued a report which strongly linked exposure to specific
toxins and the illnesses suffered by Gulf War veterans, and criticized VA for
not spending enough money on research into effective treatments. It is unclear
at this time what the impact on policy will be.

Amyotrophic Lateral Sclerosis (Lou Gehrig’s Disease)

Amyotrophic Lateral Sclerosis (ALS) is commonly known as Lou Gehrig’s dis-
ease. A degenerative neurological disorder; the disease kills motor neurons,
which causes muscles to degenerate. There is no known cause for the disease,
and it is typically fatal within 5 years.

Two studies published in 2003 by Baylor University (sponsored by the VA)
and Texas Southwestern Medical Center reported that Gulf War veterans were
about twice as likely to be diagnosed with ALS as individuals in the general
population.

Though the statistic risk of ALS for Gulf War veterans is much higher
than the general population, it is still extremely rare, with less than 100 cases
identified amongst all Gulf War veterans.
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Unlike undiagnosed illness claims, which are extended to any veteran who
served in Southwest Asia since August 2, 1990, veterans who suffer from ALS
can only be service-connected if the veteran served in the theater on any date
between August 2, 1990 to July 31, 1991.

Charles Sheehan-Miles is the author of Prayer at Rumayla and Republic: A
Novel of America's Future (Cincinnatus Press, 2007) and is currently completing
work on his third novel, Insurgent. He served in combat with the 24th Infantry
Division during the 1991 Gulf War, and was decorated for valor for helping
rescue fellow tank crewmen from a burning tank during the Battle at Rumayla.
Since then, he has been a regular speaker on issues relating to the Gulf War, ill
veterans, and policy in Iraq. He is a former President and co-founder of the
National Gulf War Resource Center and has served on the board of the Edu-
cation for Peace in Iraq Center. Prior to becoming executive director of
Veterans for Common Sense in August 2004, he was director of the Nuclear
Policy Research Institute in Washington, DC. Since 2006, he has worked with
Veterans for America as its director of information technology. Charles lives in
Cary, North Carolina with his wife Veronica and their two children.

4) Post-Traumatic Stress Disorder

a) PTSD Explained

(For PTSD compensation claims, see section [b], which inmmediately follows this section.)
By David Addlestone and Arthur S. Blank, Jr. M.D.

Editor's  note:  Part of  this  chapter is based on an earlier work by
David Addlestone, which was supplemented and otherwise revised for this book by Addle-
stone and Arthur S. Blank, Jr., M.D.

Most people think a war ends when the fighting stops and people come home.
A lot of war veterans know they’re wrong. For hundreds of thousands of
vets—and their loved ones—the psychological effects of the war are a part of
everyday life. Most of these vets suffer from Post-Traumatic Stress Disorder
(PTSD). Some have other war-related psychological problems or a war-related
dependence on drugs or alcohol.

For many men and women who served in combat zones in Vietnam, the
Persian Gulf, Iraq, Afghanistan and earlier wars, the experience there and on
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coming home has had a lasting and powerful effect on life. For most vets, the
adjustment back to civilian life posed few or no major problems. But for oth-
ers—perhaps 25 percent or more of vets who served in any war—things
haven’t gone well. In fact, sometimes things seem to be getting progressively
worse. These and other complaints are often heard:

“I can’t keep a job.”

“I have no skills or training that will get me a decent job.”

“Here I am thirty years old and I feel my life is going nowhere.”

“I can’t stay in a relationship. I've been married and divorced [once or sev-
eral times] and the same thing keeps happening over and over again—I go so
far and that’s it.”

“I just can’t get close to anybody. I don’t trust anybody.”

“Sometimes I have nightmares about Iraq [or another combat zone] or 1
wake up in a cold sweat, trembling”

“I’m always tense, wired for something to happen, can’t relax.”

“I thought when I left Iraq [or another combat zone] I left all that behind
me, but things keep coming back—memories, thoughts, feelings, for no appar-
ent reason.

“I’ve got bad paper and I can’t get any help from the VA.”

“I feel so dead [or empty] inside, just numb to people and things that hap-
pen.”

“I started drinking [or taking drugs] over there and now I’'m doing the
same thing, even though I’ve been through rehab programs.

“I just don’t fit in anywhere in society.”

“I look around, and I seem to be the only one who is having these emo-
tional problems.”

“During certain times of the year I just seem to lose it, and that’s not
normal.”

“I feel so alone.

“I don’t know what’s happening to me.

“At times I think I must be going crazy

“How can something that happened one, two, ten, fifteen, twenty years
ago still be influencing my life?”

This book does not mean to paint a picture that is entirely grim. As will be
explained, the feelings expressed in the quotations just given can be a normal
reaction to an abnormal situation, such as war. But when the normal healing
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process of adjusting to terrible experiences becomes disrupted, a normal stress
reaction can worsen, becoming a “stress disorder.”

This is not a “mental illness,” although mental health workers are trained
to deal with PTSD. The disorder can be understood by the vet and corrected.
This subchapter will describe this disorder and how to get help.

Psychological Problems

Post-Traumatic Stress Disorder (PTSD) has received much more publicity than
all other psychological problems of war veterans combined. This is as it should
be.

This part of this subchapter will focus on this disorder. Still, war vets also
suffer from other psychological problems. Although this book does not have
the space to describe the symptoms of other psychological conditions experi-
enced by vets (both war-related problems and conditions having little or
nothing to do with war), information is available elsewhere. VA and private
psychotherapists—psychiatrists, psychologists, social workers, nurses, counsel-
ors, and others—can evaluate a vet’s problems and help solve them. Countless
books and articles exist on psychological conditions. The most official source
on conditions and their symptoms is the Diagnostic and Statistical Manual of
Mental Disorders, Fourth Edition adopted by the American Psychiatric Asso-
ciation, which publishes it. People who are not trained in psychotherapy or
counseling often misinterpret both their own symptoms and the information in
DSM 1V and other publications. Therefore, while vets may want to refer to
books and articles, they should review the information they read with a trained
psychotherapist or counselor.

Post-Traumatic Stress and Post-Traumatic Stress Disorder
“Post-Traumatic Stress Disorder” is a modern term for an old psychological
condition. In this century it has been called by names including “shell shock,”

2 <

“combat fatigue,” “war neurosis,” and “survivor’s syndrome.” Since the Viet-
nam War, it has been called by names including “Vietnam Stress,” “Post-
Vietnam Syndrome” (“PVS”), “Delayed Stress,” and “Post-Iraq Syndrome.”

The VA found that last least 25 percent of Viet vets have readjustment
problems related to their military experience (these include, but are not limited
to, PTSD); similar percentages are appearing in studies of soldiers returning
from Iraq and Afghanistan.

PTSD did not “officially” exist—in DSM and at the VA—until 1980. In

that year, DSM III recognized PTSD as a disorder that could be diagnosed.
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And in that year, the VA added PTSD to its list of disabilities that could be
rated and for which disability compensation could be paid.

But PTSD, by whatever name, has existed for perhaps as long as people
have been exposed to horrifying or shocking events. It has been seen not only
in veterans of the Vietnam War and other wars but also among accident and
crime victims, survivors of the Nazi holocaust, people who lived near the
Three Mile Island nuclear plant when in 1979 it nearly experienced a melt-
down, residents of the Mount St. Helens area after the volcanic explosion of
1980, those who were in the Kansas City Hyatt Regency in 1981 when a “sky-
walk” collapsed, killing and injuring dozens of people, those who were in New
York City on September 11, 2001, and those who have witnessed severe ve-
hicular crashes.

PTSD occurs in some people who experience a traumatic event and does
not show up in others. It occurs in many people who did not previously have
any psychological disorder. In other words, you can be “normal” and then be-
gin to suffer from PTSD.

Itis important to distinguish (1) the normal stress associated with the pe-
riod of recovery from a traumatic event (Post-Traumatic Stress) from (2) a
disrupted recovery process (Post-Traumatic Stress Disorder).

Normal stress during recovery typically includes the avoidance (or numb-
ing) of feelings and the avoidance of some activities or relationships. It also
commonly involves the repeated, unwanted re-experiencing of the traumatic
event through thoughts, memories, or dreams.

In a normal recovery, stressful memories can keep reappearing until they
are sealed over or healed (the two are not the same). The healing process is
helped by the sympathetic understanding of others, by rational explanations of
the event, and by normal progress toward life’s goals.

For many veterans, war and the homecoming make it difficult to undergo
the healing process (more so with Vietnam vets than Iraq vets, because many
of the former were met with indifference or even hostility from their fellow
citizens). When the normal process of recovery is delayed by the inability to
heal the memories of the traumatic event and if, as a result, the veteran’s life
and relationships suffer, the process may be said to be “disordered”: the vet
may have PTSD.

According to DSM IV-TR, PTSD is the experiencing of a certain set of
symptoms following a psychologically traumatic event that is generally outside
the range of usual human experience. A vet with PTSD generally has one or
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motre combinations of symptoms. Though different vets have different symptoms,
the symptoms include:

e A psychological numbness, usually directly after the event, and con-

tinuing for weeks, months, or even years

¢ Guilt over surviving when others did not

e Anxiety or nervousness

e Depression or deep sadness

e Nightmares or flashbacks in which the veteran reexperiences the

traumatic event

e Jumpiness, especially in response to sounds that remind

e the veteran of the event or of the war in general

e Difficulty developing close relationships with people at work, at home,

or in social settings

e Difficulty sleeping

e Difficulty concentrating

e Avoidance of certain memories

e Attempts to calm down by using alcohol or drugs (sometimes called

“self-medication”)

For some vets the symptoms are mild and infrequent, for others they are
strong and frequent. And just because you experienced a traumatic event in a
war and have one or more of the symptoms just listed, you don’t necessarily
have PTSD: you may be dealing with stress in a normal and generally success-
ful manner. Or you may have seen friends killed in combat and may now have
anxiety, but your current anxiety may be the result of something other than any
wartime experience. (On the other hand, you may have symptoms that you
think are not war-related but that really are connected to the war: your mind
may be “masking” the painful source of your feelings.) A trained psychothera-
pist who is familiar with PTSD is the best judge of whether you have it.

Military experiences that may result in PTSD include, but are not limited
to

e Combat

e Combat service as a medic or corpsman

e Close combat support

e Violent acts (done or witnessed) that may be accompanied by guilt.

Such acts include the killing or other brutal treatment (e.g.abuse or
torture) of civilians—especially women, children, and the eldetly —
and prisoners

¢ Confinement as a POW or being kidnapped.
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e Medical or nursing duties where serious injuries were common

e Handling the dead in a military mortuary or in a graves registration

unit

Post-Traumatic Stress Disorder has sometimes been called “Delayed
Stress.” This is because PTSD symptoms often appear years after the traumatic
event connected with them. A delay may occur for any number of reasons. A
veteran at first may have been distracted from the traumatic event by his or her
continuing experiences in the war or by experiences directly following his or
her service (such as school or marriage). Or perhaps the stress the vet feels as a
result of the traumatic event is triggered or compounded by challenges that
come later (sometimes long after the war) when he or she takes on the many
responsibilities of raising a family. Or the delay may be due partly to a tempo-
rary “numbing” or “blocking out” of traumatic memories or feelings.

Although PTSD has been around about as long as violence has been
around, it apparently has been more common in wars and other conflicts be-
ginning with Vietnam than among American veterans of any other war. There
are many reasons for this.

One is the age of American service members in Vietnam. The average
combat soldier in World War 1I was 26, the average service member in Viet-
nam was just 19. Soldiers who were 26 had generally completed their
adjustment to adult life. Those who were not yet out of their teens, however,
had experienced little of life past high school, and were just beginning to be-
come adults. Because they were in the process of change, they were especially
likely to feel changed by the events of the war: they were especially likely to
come home “feeling like a different person.” Nevertheless, the experience of
Iraq and Afghanistan is showing that vets of any age many be susceptible to
PTSD.

While soldiers from other wars came home slowly—such as on troop
ships—and came home together, veterans since Vietnam often come home
suddenly and alone. Many vets were in a combat environment and then, a
shockingly short 36 hours later, were sitting in their family’s living room; they
had had almost no time for “decompression.” Coming home alone, veterans
cannot talk over their experiences with others who would understand; and,
instead of feeling like part of a group, they felt like outsiders.

Also, the Vietnam War and those in Iraq and Afghanistan are by far the
most unpopular war in U.S. history. At certain points, the majority of the
American public wanted the U.S. out of Vietnam and now that is the case for
Iraq. The U.S., and its individual soldiers, were seen by many Americans as the
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unjustified killers who were defending their homeland. As a result, veterans—
already young, already returning by plane a day after combat, and already com-
ing home alone—also came home only to be called “murderers by some of
their fellow Americans (more so with Viet vets than more recent ones, though
war crimes trials are raising more and more questions among the public). By
contrast, the vets of World War II returned to ticker-tape parades at the end of
the popular war against Hitler and the bombers of Pearl Harbor.

Nothing said here is meant to diminish the valor of American soldiers in
other wars or to ignore the fact that many from WWII saw horrors as bad as
anything experienced in later wars, or the fact that veterans of all combat eras
have also suffered from PTSD. It is simply to say that because of certain cit-
cumstances, Vets beginning with Vietnam are more likely than American vets
of any other war to suffer problems of readjustment.

The Treatment of PTSD
Can PTSD be treated? If you have it, can you get better? The experts say yes.

Many of the experts are war veterans who have come out of the Viet Vet
self-help movement of the 1970s or have received special training since 1980.
They recommend talking with a counselor (at a facility such as a Vet Center,
which will be described later). If the condition is severe, they recommend
more intensive treatment. Counseling and other treatment often centers on
group discussions. These discussions try to help the vet understand that:

Traumatic events can produce stress symptoms in almost anyone.

Itis normal after a traumatic event to have intrusive thoughts, “numbing,
rage, grief, and other symptoms. In fact, it would be unusual not to have at
least some “psychological aftershocks.”

Some who have experienced a traumatic event continue to have significant
symptoms years or even decades after the event. (This is most likely if effective
counseling has not been provided.).

Following a traumatic event, it is not unusual to fear that one will lose con-
trol of some emotions.

Once a vet starts focusing on the traumatic event and his or her symptoms,
the symptoms usually get worse before they get better. So it’s important to be
patient: the worsening is temporary.

PTSD definitely responds to treatment.

Some symptoms may not go away completely or forever.

After all, there are a number of experiences in life, both negative and posi-

tive, that a person will never forget.
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Though this may be difficult for the vet to believe at the beginning of
counseling, there may turn out to be important benefits from having gone
through the experiences of the war and from having faced and worked
through the resulting problems.

Dependence on Drugs and Alcohol

War veterans don’t just have motre cases of PTSD than veterans of other wats.
They also apparently have more cases of dependence on drugs, and perhaps
on alcohol as well. Among the reasons for this are some of the reasons for the
high number of PTSD cases: a very young group of soldiers fighting a very
unpopular war. Another reason is that drugs were more readily available (and
their use was more acceptable) during the Vietnam War than during any previ-
ous war involving the US. A 1971 VA poll found that five percent of Viet
Vets—some 150,000 people—had used heroin since their discharge. (And of
course many of these vets started using heroin while in the service.) Abuse of
cocaine and other drugs, as well as alcohol, is also widespread among Viet Vets
and Vietnam Era Vets. There are reports of drugs entering Iraq from Iran and
strong homemade alcohol is plentiful in Baghdad. Of course, Afghanistan is
the world’s leading producer of opium.
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GETTING HELP

Vet Centers

For vets suffering from PTSD, other psychological problems, or dependence
on drugs or alcohol, there has been, since 1979, a system of informal offices
known as Vet Centers. For many vets, they are the best place to turn.

In 1979, Congress authorized the establishment of Vet Centers under what
was originally known as “Operation Outreach.” There are now more than 200
Vet Centers all over the United States and Puerto Rico. We expect that many
more will open as the veterans of our current conflicts increase the demand
for readjustment assistance. Congress has become very sensitive to the de-
mand. Vet Centers are open to any Vietnam Era Vet—any vet who served in
the period from August 5, 1964, to May 7,1975—not just to those who served
in Southeast Asia, and to veterans of all conflict zones, such as WWII, Korea,
Somalia, Grenada, Persian Gulf I, Iraq, and Afghanistan.

Vets like Vet Centers. It may therefore come as a surprise to readers that
Vet Centers are part of the VA. They are. And they aren’t. Although they are
officially part of the VA, they are located away from VA hospitals and other
VA facilities. They are found not in giant, imposing buildings, but (usually) in
small, storefront facilities.

Most Vet Centers have a staff of four, including professionals and para-
professionals. Many staff members are war veterans who previously have not
worked for the VA.

Vet Centers have an informal atmosphere. Vets just walk in. Appointments
usually are not needed and staff members are able to see most vets shortly af-
ter they arrive. Many Vet Centers are open in the evenings. Services are
provided without charge.

Paperwork is minimal. The vet’s identity is kept strictly confidential. Vet
Center client folders are kept entirely separate from the VA medical record
system.

To help the vet deal with his or her experience in war and in coming home,
Vet Centers provide counseling and other assistance. Counseling is available on
a one-to-one basis and in groups. Counseling sometimes involves the vet along
with his or her family or other people significant in his or her life. In counsel-
ing between a staff member and a vet, discussion usually focuses on what
happened in the war zone, the impact of war experiences on the vet, and how
the war continues to interfere with his or her life.
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Once in the Vet Center—surrounded by other vets, and benefiting from
counseling—the vet often begins to unburden. He or she talks about the war
with others who understand, and who accept what he or she says without be-
ing frightened and without condemning the vet for his or her statements. In
many cases, the vet begins to feel no longer alone or isolated. He or she real-
izes he or she’s not crazy, that his her problems can be worked out, and that he
or she need no longer run from these problems.

In addition to dealing directly with the vet, most Vet Centers also offer
group settings in which the spouses and friends (“significant others”) of vets
can learn to understand the effect Vietnam has had on vets. The spouses and
friends in many cases find ways to improve their relationship with vets.

Besides helping vets with problems such as PTSD, other psychological
conditions, and dependence on drugs or alcohol, many Vet Centers provide
other assistance. In emergencies, many help with food, shelter, and clothing.
Many also assist with employment and with discharge upgrading. In addition,
many Vet Centers answer questions about VA benefits, about how to file a
claim for disability compensation, and about Agent Orange.

The help a Vet Center can provide is not limited to the centet’s four walls.
Most Vet Centers have a network of contacts in local, state, and federal agen-
cies. They can therefore help the vet find the agency that can deal with his or
her problem and can help the vet find the right person at the agency. Some
staff members at some Vet Centers will accompany a vet to a VA hospital or to
appointments at other facilities, providing support and, perhaps, cutting red
tape. Where appropriate and where vets desire, Vet Centers also refer vets to
psychotherapists and other professionals.

Most Vet Centers also offer help to vets who never set foot in their offices.
Staff members sometimes visit the homes of vets who ate in a crisis. They also
contact mental health professionals, law enforcement personnel, veterans
groups, civic organizations, and other groups to explain the nature and treat-
ment of PTSD and the struggle some vets are having in readjusting to civilian
life. Some Vet Centers also conduct programs for vets in prison. (See Chapter
14, “Veterans in the Criminal Justice System.”)

In some areas of the country where Vet Centers don’t operate or can’t
handle the demand for their services, readjustment counseling is provided by
groups paid by the VA to deal with the problems of vets. To qualify for assis-
tance from one of these groups—called “private fee contractors”’—you must
be referred to one by a Vet Center or VA hospital.
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This book cannot guarantee that every vet will be happy with every Vet
Center, or even that every Vet Center is doing a good job. If you believe a local
Vet Center (or private contractor) is not meeting your needs, make your views
known. First, talk with the Vet Center team leader. Then, if necessary, check
with the nearest post or chapter of a veterans service organization (such as
The American Legion, AMVETS, the Disabled American Veterans, the Veter-
ans of Foreign Wars or Vietnam Veterans of America) to see if the chapter has
investigated the center. If not, suggest an investigation. If the organization
can’t help, complain to the Regional Manager for Vet Centers in your part of
the country.

If even that does no good, write to the national Director of the VA Read-
justment Counseling Service (which runs the Vet Centers). The addresses of
the six Regional Managers and of the Director can be found on the VA Web
site, va.gov.

To locate the Vet Center nearest you, call (800) 827-1000 or see the VA
Web site. If the list includes no center near you, call the nearest Vet Center on
the list and ask whether any new Vet Center has been established near you: the
Vet Center system has grown rapidly, and since this book was written, a new
center may have opened near you. Also ask the nearest Vet Center on the list
whether there is a private contractor in your area.

Special Facilities for PTSD

For years after Vietnam, vets with PTSD and other psychological problems felt
that VA psychiatric facilities did not understand them. Until recently, most of
these facilities were little better than wards for chronic psychiatric cases and
drug and alcohol abusers from earlier eras. At many facilities, vets were not
wanted, felt unwanted, and received little useful treatment. Often, treatment
consisted of little more than overmedication. Often, the result was violence or
other conflicts between patients and against staff (at one facility, patients set
punji stick traps for doctors).

Pressure inside and outside the VA has since led to, and continues to lead
to, the establishment of outpatient programs designed for vets. These pro-
grams focus on PTSD and related readjustment problems.

The programs are too few. They are understaffed. But some are run by
psychotherapists who are highly skilled, who are widely respected by vet
groups, and who are themselves veterans.

At this writing, it may not be easy to get treatment at these facilities. Most
have waiting lists. Also, different directors set different guidelines that deter-
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mine who is accepted. Many will accept only vets who live in their region of
the country.

Outside pressure may help you get in. Sometimes a Vet Center can help
you get treatment. If you have been convicted of a crime and a judge has given
you a choice between jail and PTSD treatment, you ot your attorney may be
able to get you admitted to a program by bringing the judge’s choice to the
attention of a program director or a politician (such as your Member of Con-
gress).

More psychiatric programs for vets are needed. In fairness to the VA, it
should be said that it seems finally to be trying in this area. And it must be un-
derstood that the VA cannot suddenly create hundreds of centers: there ate
not yet enough potential staff who are appropriately trained. Progress is being
made.

For a list of special VA PTSD facilities, see the VA Web site (again,
va.gov). To check on whether a new program has begun in your area, contact
your nearest Vet Center or the Chief of Psychiatry at the nearest VA hospital.

If there seems to be strong resistance to establishing a psychiatric program
in your area, political pressure can be brought to bear. In some places, posts
and chapters of veterans service organizations (examples are above) have
waged petition campaigns and have alerted the local media.

You may also want to contact the local media as well as local politicians
(particulatly your Member of Congtress). (A word of caution: don’t charge off
into a public campaign until you have spoken with a person of authority at the
VA. Hear his or her explanation before you start a public debate; otherwise,
you may be made to look foolish by an experienced bureaucrat or by the dis-
closure of facts of which you were not aware.)

Other VA Psychiatric Facilities
If you need the sort of intense inpatient therapy not possible at a Vet Center
but there is no special VA PTSD program in your area, all is not lost. Some
areas have “unofficial” VA inpatient PTSD programs, such as in the “Mental
Hygiene Clinic” at a Day Treatment Center or in a general psychiatric inpatient
program. Check with a Vet Center, a service representative associated with a
veterans organization (see list above), or the Chief of Psychiatry at the nearest
VA hospital.

If there is no official or unofficial specialized program, you still may bene-
fit from treatment as an inpatient or outpatient within the standard VA hospital
system. Check with a Vet Center or veterans organization about the quality of
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care for PTSD and other psychological problems at the nearest VA hos pital.
Some hospitals are better in this area than others. And, because of all the at-
tention now being given to PTSD, hospitals that a short time ago did little for
PTSD patients are now doing a much better job.

For more information on VA medical care, see Chapter 9, “VA Medical
Care.”

State and Private Psychotherapy

For psychiatric treatment or any other kind of medical care, vets are not lim-
ited to VA programs. VA programs do, however, have at least two advantages.
One is that they are free. The other is that in many cases they involve thera-
pists who—because they have dealt with many vets and may be vets
themselves— are especially familiar with PTSD and other psychological prob-
lems of veterans.

Some states also offer free psychotherapy services. Check with a post or
chapter of a veterans service organization (again, examples are above) a Vet
Center, your state department of mental health (sometimes called by other
names), a community mental health group, or a state veterans department.

Still, private programs and private therapists do exist. In some areas, pri-
vate, community-based organizations sponsor “rap groups” for vets. Also, in
some areas mental health organizations run group therapy programs charging
relatively low fees. Of course, there are also countless private psychiatrists,
psychologists, social workers, and other psychotherapists. Some of these peo-
ple are skilled in the treatment of veterans’ problems and some don’t know the
first thing about them (but may, impropetly, try to treat them anyway).

To find out whether there are helpful private programs or appropriate pri-
vate psychotherapists in your area, contact your nearest Vet Center or your
nearest veterans service organization chapter or post (examples list above).

Self-Help for Psychological Problems

Vets with serious psychological problems should always seek help from profes-
sionals. But vets with serious problems may be able to get partial relief—and
vets with minor problems may be able to get substantial relief—by helping
themselves. Many people with psychological discomfort—especially anxiety—
have found athletics very valuable. Many find that, in particular, endurance ath-
letics—running, swimming, bicycling—can dramatically reduce stress. Some
prefer competitive sports, exercise programs, or weight lifting. Other people
reduce anxiety and other problems not through sport but through meditation
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and related techniques. An improved diet can also improve the psychological
outlook. Books on all these subjects (some by experts, some by quacks) can
easily be found at most any bookstore or at Amazon.com and other Internet
book retailers.

Programs to Treat Drug and Alcohol Dependence

The choices for the vet with a drug or alcohol problem are similar to those for
the vet with a psychological condition. One option, as indicated, is a Vet Cen-
tet. See the discussion of Vet Centers earlier in this chapter.

Another alternative are more traditional VA programs. Many VA hospitals
have programs for the treatment of drug or alcohol dependence. For general
information on VA medical care, see Chapter 9, “VA Medical Care.”

As with PTSD, the VA has in some areas of the country arranged with pri-
vate contractors to provide assistance to vets with drug or alcohol problems.
The programs operated by these contractors are known as “community treat-
ment programs.”

Again, as with psychological problems, drug and alcohol conditions can be
treated by state agencies or privately, by both groups and individuals.

Before choosing which course to take, it’s important to get advice on
which VA and private programs and individuals in your area are most likely to
be helpful in your case. For guidance, visit a Vet Center or contact the nearest
chapter or post of a veterans service organization (again, examples include The
American Legion, AMVETS, the Disabled American Veterans, the Veterans of
Foreign Wars, and Vietnam Veterans of America).

Social Security Benefits

The Social Security Administration operates the Supplemental Security Income
program and the Social Security Disability Program. These programs provide
payments to disabled persons If PTSD has interfered with your ability to hold
a job, you may qualify for payments from the Social Security programs. You
can receive these payments in addition to any VA disability compensation you
may be getting. Payments from the Social Security programs may, however,
reduce the amount of the VA pension (not VA compensation) for which you
may qualify.

Disability Compensation for Drug or Alcohol Dependence
Although the VA provides treatment for dependence on drugs or alcohol, it is
difficult to get VA approval for compensation for disability due to dependence.
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It is possible, however, to receive compensation for the physical results of the
abuse of drugs or alcoholif the abuse is directly related to a service-connected
disability such as PTSD.

For more information, check with your service rep and see section (b),
which directly follows this section. Cases for compensation for drug and alco-
hol dependence are hard win unless you have a good advocate. See section (b)
and Chapter 5, “Explaining the VA Claims and Appeals Process.”

Appealing VA Decisions

If you apply for disability compensation on the basis of a psychological dis-
ability and receive a denial, think about appealing it to the VA regional office or
the Board of Veterans Appeals. You will have an especially good chance of
winning an appeal if your claim was based on PTSD. Ask your service repre-
sentative for advice and see section (b), which directly follows this section, and
Chapter 5, “Explaining the VA Claims and Appeals Process.”

Suicide
In several highly publicized cases, veterans have committed suicide apparently
due to despair over their belief that life would never improve. Some of these
veterans had been to VA facilities and had ended their lives by consuming a
month’s supply of VA-provided medication. Some had never sought help from
the VA.

Itis possible for the vet’s survivors to receive financial benefits, including
Dependency and Indemnity Compensation (DIC). To do so, survivors must
establish that the vet’s death was service-connected. Also, in some cases, medi-
cal malpractice claims (or lawsuits) have resulted in large awards of money
damages.

For information on compensation for survivors, see this chapter (3), sec-
tion A, “Eligibility for VA Benefits”; Chapter 5, “Explaining the VA Claims
and Appeals Process,” and Chapter 10, “VA Programs for Veterans Family
Members and Survivors,”

More important than compensating survivors is avoiding more suicides. It
is important to communicate to vets suffering from PTSD or other psycho-
logical conditions that these problems can be treated: impossible as it may
seem to some veterans, they can—and in almost all cases will—get better. If
you know a vet who needs help, be sure he or she gets it.

The VA has established a PTSD hotline, (800) 273-TALK. The VA is hir-
ing suicide-prevention counselors at each of its 153 medical centers. In eatly
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2008, Tlinois became the first state to establish a 24-hour hotline for veterans
needing help with PTSD. We hope other states will follow.

Web Sites
Two particularly useful sites on PTSD and related issues are

www.centerforthestudyoftraumaticstress.org and www.ptsdhelp.net.

Minorities and the Disabled

Minority vets have special problems, many of them relating to psychological
readjustment to civilian life. Although much published information about mi-
nority vets is about African American vets, it is reasonable to assume that some
of what is true about African Americans is also true for members of other
minority groups.

African American Veterans

African Americans, vet-for-vet, have many more cases of PTSD than vets in
general. According to Legacies of VVietnam, a 1981 study commissioned by Con-
gress and prepared by Arthur Egendorf, Ph.D., Robert S. Laufer, Ph.D., and
others, nearly 70 percent of African Americans who were in heavy combat in
Vietnam suffer some degree of PTSD. The figure for whites was “only” 23
percent. The percentage may be so much higher for African Americans partly
because African Americans as a group were more sympathetic than whites to-
ward the Vietnamese people and were more opposed to the war. As a result,
they presumably suffered more guilt in connection with the killing and brutali-
zation of Vietnamese soldiers and civilians. It remains to be seen whether
similar findings will emerge from subsequent wars.

Studies show African Americans in Vietnam also had special problems be-
hind the lines, where racism against them was much more pronounced than in
combat. Due to racism and other causes, African Americans, vet-for-vet, re-
ceived far more bad discharges than vets in general. And bad discharges
sometimes add to psychological problems. Presumably studies on more recent
vets will show the same problems for African Americans as those just de-
scribed.

In addition, African American veterans of Vietnam, depending on the
communities to which they come home, even more than whites, returned to a
society that made them feel different, made them feel alone. As discussed, Viet
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vets suffered because of the unpopularity of the war and because they gener-
ally came home rapidly from the war zone. But African Americans felt even
more alienated than most other vets because, war or no war, they represented a
small minority of the society and belonged to a minority group that had always
been subjected to racism and discrimination.

What can the minority veteran do about his or her psychological problems
and other problems? Mostly, he or she can do the same thing all other vets can
do: get help from the same veterans service organizations (again, they include
The American Legion, AMVETS, the Disabled American Veterans, the Veter-
ans of Foreign Wars, and Vietnam Veterans of America). Vet Centers, which
have many minority employees, and the other facilities mentioned in this chap-
ter can also help. Joining minority veterans groups can make these groups
stronger and can help them get more attention from politicians and the media
for the special problems of minority vets.

Hispanic Veterans, Native American Veterans, and Disabled Veter-
ans

Editor’s Note: The following material is taken verbatim from The 1Viet Vet Survival
Guide, published in 1985 by Ballantine Books. 1t was anthored by Craig Kubey and several
others, inclnding David Addlestone. Kubey and Addlestone have managed the current project
and contributed to it as editors and writers. Under the time pressures of this book, which
accelerated just before publication, we could not readily locate experts to update the material
below. Nevertheless, we believe that while at least a little of it is ontdated, most of it remains
accurate and valuable today. Much of it is appealingly impassioned.

Therefore, we chose to present it rather than delete it, but with the warning that becanse
it was published 23 years ago, at least a little of it has become inaccnrate. The authors of
the discussions of Hispanic veterans, Native American veterans, and disabled veterans made
critically important contributions to the previons book but were not involved in the current
project and cannot be held responsible for any statement that, after preparation of the previ-
ous book, became ontdated. (Also, the biographical information abont them is as of 1985.)
Readers should keep in mind that the three parts in question were written not for veterans in
general, but for Vietnam veterans. Still, much of each part still has value today.

Hispanic Veterans

By Richard L. Borrego, Assistant Regional Manager for Counsel-
ing, Readjustment Counseling Service (the Vet Centers). (Like all
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other material about minorities and disabled, this bio is from
the original, 1985 book.)

In discussing Hispanic veterans, it is important to point out that this is a very
heterogeneous population. In this group are Mexican-Americans, Puerto Ri-
cans, Cubans, and Latin Americans. Hispanics may be almost totally
submerged into traditional Hispanic culture, or nearly completely assimilated
into the predominant Anglo culture.

In spite of this heterogeneity, a majority of Hispanics have had to cope
with a triple oppression: poverty, racism, and cultural oppression. Such oppres-
sion has resulted in fewer opportunities for good jobs or careers which require
higher education. Military service became the alternative for many Hispanics.

While in Vietnam, Hispanics often served in the infantry. In many cases
this was by choice, because of the value Hispanics place on pride and courage.

Upon return from Vietnam, Hispanics found that the triple oppression,
coupled with what was often a combat role in the war, complicated their rein-
tegration into society. Generally, human service agencies have not been utilized
by Hispanic Veterans to facilitate the reintegration process. There is a need for
such agencies to evaluate their services in terms of how to make them more
responsive to Hispanics.

Fortunately, the strong family and extended family network among His-
panics provided support for readjustment. Also, many Hispanics have a strong
Catholic background and may find peace through their religion.

For some, the survival skills learned in dealing with oppression helped. On
the other hand, the added stress of war, and the racism involved in the war,
increased anger and the desire to remain isolated from the main culture. Given
the war experiences, it is important for Hispanic Veterans to channel their an-
ger into adaptive behaviors as opposed to self-destructive behaviors. This can
be done by joining or developing Hispanic Veteran organizations which serve
as a forum for the ventilation and resolution of their unique problems.

Such organizations could serve as a link to existing resources such as VVA,
the Disabled American Veterans (DAV), and the Vet Centers.

The key to survival for the Hispanic veteran, or for any war veteran, is to
reach out to those you feel most comfortable with. For Hispanics, this is often
la familia or other Hispanic community resources. In addition, our comrades in
arms can provide a supportive role.

Hispanics have traditionally been enthusiastic about meeting the call to
duty. In the Vietnam war they served with honor and suffered heavy casualties.
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Those who returned deserve nothing less than the utmost respect and support
in their quest for successful reintegration into “the World.”

Native American Veterans

Editor’s note: Though the part on Native American vets is repeated ver-
batim from the previous book, most any reference to “Indian” would
today be to “Native American.”

By Frank Montour, Chairman, Readjustment Counseling Service (the Vet
Centers), National Working Group on American Indian Vietnam Veterans.
(Like all other material about minorities and disabled, this bio is from the
original, 1985 book.)

The interesting thing about American Indians (Native Americans if you
prefer) in Vietnam is that each non Indian vet we in the Vet Centers talk to had
an Indian in his unit. That Indian was invariably called “Chief” and usually
walked point. But even after spending a year or more with him in Southeast
Asia, after coming home, there remained a general feeling of never really hav-
ing known the Indian dude called Chief, who walked point.

The mysteriousness about Indian vets, unfortunately, is not limited to their
service in Vietnam. It seems to prevail, even now, in the VA and other service-
providing agencies. The Department of Defense can’t tell us how many Indi-
ans served in Vietnam. The 1980 Census states 82,000 American Indians are
Vietnam Era Veterans but makes no estimate of how many were in Vietnam.

In September 1983, a number of Indian vets, already working in Vet Cen-
ters, were pulled together to form the National Working Group on American
Indian Vietnam Veterans. It was the Group’s charge to find answers to a great
many questions concerning service delivery to this unique population.

The Group devised a fairly comprehensive survey questionnaire and dis-
tributed it through various Vet Centers and the Vietnam Era Veterans Inter-
Tribal Association, the largest national organization of Indian veterans.

The number of completed questionnaires returned was far greater than the
Working Group had imagined, including results from some 55 tribes in the U.S.
and Canada.

According to the survey, close to 90 percent of the Indian vets had en-
listed (many before their 18th birthday, with parental consent). Most chose
combat-arms military occupations in the Marines or Army and felt that being
Indian helped in securing positions in combat specialty or elite groups. A sig-
nificant number felt their “Indianness” made them better prepared for

Vietnam service. Close to half were counseled, spiritually prepared, or cere-
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monially protected by their individual tribes before passing into the madness
of war. Upon return to their communities, many were counseled, spiritually
cleansed, or ceremonially reaccepted as proven warriors with varying degrees
of special status or regard. Very few entered the military for reasons of na-
tional patriotism. The reason in most cases was related to tribal or family
honor. Most Indians who served in the war have felt sorrow that “other Viet
Vets” have been treated so pootly by their own people.

Does the American Indian Vet have service-related problems?

Yes. Even with the special family and tribal support mechanisms remaining
intact within the Indian culture, more than half of those surveyed report hav-
ing dealt with (or continuing to deal with) the same problems of night terrors,
sleep disturbances, and the like noted by so many other Viet Vets. But many
Indians perceive their combat residuals to be a part of the price one pays to
become a warrior.

For various reasons, Indians have not much used Vet Centers, other VA fa-
cilities, or the Indian Health Service. IHS facilities are located in or near Indian
communities, so why don’t Indian vets take advantage of their services?

They do, to some extent, for medical problems. But Indian Vietnam Vets,
while reporting the IHS to be more culturally sensitive than the VA, find that
when it comes to dealing with warrior issues, such as PTSD, Agent Orange,
and veterans benefits, IHS personnel have little specialized insight.

The Working Group has recommended that the two agencies (VA and
IHS) form an interagency agreement in the near future. The Group hopes the
agreement would allow for joint or shared training, or some other mechanism
through which Vet Centers might gain an understanding of the culture of the
Indian world while contributing special insights from the problems of Vietnam
Vets.

Inter-Tribal Association membership is open to all Vietnam Era Veterans
(regardless of discharge status) of all tribes in North America. As of this writ-
ing, membership is free and provides a quarterly newsletter highlighting Indian
Vietnam Veteran news, announcements, and a calendar of coming events, such
as Pow Wows, ceremonials, and unit reunions. To join this organization, drop a
note with your name, address, and tribal affiliation to: Vietnam Veterans Inter-
Tribal Association; 4111 North Lincoln, Suite 10; Oklahoma City, OK 73105.

Disabled Veterans

By Steven N. Tice, Chairman, Readjustment Counseling Service (the Vet
Centers), National Working Group on Physically Disabled Vietnam Veterans.
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(Editor’s note: Like all other material about minorities and disabled, this bio is from the
original, 1985 book. Also, please note that the percentage of W1LA [wounded in action] as
contrasted to the percentage of KLA [killed in action] is dramatically higher in the current
war than in VVietnam.)

There are special factors associated with Post Traumatic Stress Disorder cases
among physically disabled Vietnam veterans. The nature of the war, homecom-
ing, hospitalization, and the rehabilitation process, as well as “living disabled”
in America had impact upon and continue to influence the stress recovery
process of those who were injured in Vietnam.

Vietnam, with its booby traps and rocket-propelled grenades, its snipers
and sappers, lent itself to the likelihood of serious injury. Modern technology,
replete with rapid helicopter evacuation by Medevac and corresponding supe-
rior emergency medical care, assisted in prolonging lives that in past wars
would have ended.

The legacy of Vietnam includes 303,704 wounded American soldiers of
whom over half required hospitalization. The Vietnam War created an un-
precedented wave of seriously disabled individuals (some seventy-five
thousand) in America. The probability of incurring a permanently disabling
injury was far greater for soldiers in that war than for previous warriors. In
Vietnam G.Ls suffered amputation or crippling wounds to the lower extremi-
ties at a rate 300 percent higher than in World War 11.

Once he was stateside, the soldier’s hospital experience was focused on the
healing of physical wounds. Certainly for those in an emergency condition, this
focus seems appropriate. However, as the individual’s physical condition im-
proved, a corresponding emphasis on the emotional stress recovery process
too often did not emerge.

While the quality of stateside medical care varied, attention to the psycho-
logical components of rehabilitation appears to have been minimal. Instead the
focus was on physical, vocational and monetary issues. Many veterans failed to
receive adequate emotional preparation for living disabled in America.

Some writers attribute to hospitalized warriors an advantage over their un-
scathed counterparts, who quickly separated and were essentially denied an
opportunity to process their wartime experiences. This popular theory hails
disabled veterans as achieving an earlier and often more complete readjustment
in large part due to peer support during hospitalization.

Certainly, in the hospital, the camaraderie borne of battle was fortified by

the continuing struggle to survive. The primary group was intact; soldiers con-
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tinued to aid their comrades. This care most often took the form of physical
assistance, with those with appropriate working body parts supporting those
without.

Impromptu rap groups emerged, but outside of building camaraderie, they
completed little work of substance. This is not meant to minimize the value of
the hospital relationships. Powerful feelings were expressed. However, little
direction was provided by staff, family, or veterans themselves in the process-
ing of those feelings.

Instead, the hospital setting provided the means to deny or numb the emo-
tions associated with combat and recovery. Drugs and alcohol were used, and
indeed, sanctioned, to numb physical as well as emotional pain. The attitude
changed very little during the ongoing rehabilitation process.

The regimen of rehabilitation is often so intense and prolonged that the
veteran’s focus becomes preoccupied with the process. It is when this effort is
perceived as completed or is interrupted that the veteran may experience psy-
chological distress. It is when the physical “rehab” battle subsides that the
unfinished business of emotional stress recovery often emerges. The return to
“routine” can be accompanied by the surfacing of unresolved feelings associ-
ated with combat and disability.

Physically disabled Vietnam Veterans experienced multiple losses. Com-
rades were killed in battle; the soldiet’s belief in his own immortality often was
a casualty; and, importantly, individuals lost body parts and/or functioning.
Many have not grieved for those losses and carry an untold, unspent sadness
through their lives. Anger, both internalized and/or externalized may be a
regular dynamic of that life. Frustration is a routine feature of the ongoing
rehabilitation process. The injured veteran may experience depression, pain,
guilt, dependency, as well as difficulties with intimacy and sexuality. These are
often aggravated by the lack of mobility, by isolation, and by substance abuse.
While many disabled veterans have worked or are working through these issues
others have found the process blocked.

There is a reluctance for the disabled to seek assistance from the temporar-
ily-able-bodied population. The stereotype of the problematic” Vietnam
Veteran is heightened by prevailing stigmas surrounding the disabled. Racial,
gender and cultural factors increase the probability of prejudgment. Disabled
veterans hesitate in drawing any further negative attention to themselves. The
result is an atmosphere that discourages the disabled vet from soliciting help
when difficulties arise.
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Outreach, education and participation are paramount in the healing proc-
ess. Veteran organizations are important tools for the breaking down of
negative public views and for building positive, useful ones. A number of na-
tional and local veterans organizations represent specific disabled populations,
while Vietnam Veterans of America and other organizations focus on all dis-
abled veterans. The Vet Center program is addressing the issue through a
National Working Group on Physically Disabled Vietnam Veterans.

The myth of the “adjusted” disabled Vietnam Veteran prevails today. Al-
though disabled vets have, through personal sacrifice, made enormous strides
in the readjustment process, the time to finish the work is now. The task for
disabled Vietnam Veterans is to take on the pain of working through the stress
recovery process. The task for America is to encourage them to do so.

See the subsection 9 of this chapter, on traumatic brain injury, and
subsection 11, on chronic pain.

Spouses

Spouses (usually wives) of veterans sometimes have special problems too. One
problem is that their spouses often have problems connected with the war,
such as PTSD, illnesses, injuries, and bad discharges. And of course these
problems affect the relationships between the vet and his or her spouse and
any children. For example, some vets have trouble controlling their impulses
and their anger, and, as a result, the spouse or children may suffer physical
abuse. Or a vet may find it difficult to share or express feelings, causing his or
her spouse or children to feel that the vet has little interest in them or affection
for them.

Another problem is that in many cases the veteran returned from the war a
seemingly different person from the one who left for the war zone. A third
problem for spouses is that their problems are largely ignored: the problems of
vets are often greater and get much more media attention, and as a result many
people view the problems of spouses as small.

But the problems are substantial, and the spouses need help. The programs
described in this chapter are designed for vets, and some are available only to
vets. But some are open to spouses (and some to other family members and
friends too). In particular, many Vet Centers and some VA hospitals counsel
family members along with vets and also offer counseling and “rap” sessions
exclusively for families of vets.

Some spouses are also eligible for traditional VA psychiatric care. Those
eligible are generally the spouses of vets who are permanently and totally dis-
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abled or who are deceased. For more information, see Chapter 9, “VA Medical
Care.”

Spouses are also eligible for free care from some state and private mental
health facilities. Some Vet Centers can provide information on programs avail-
able to spouses.

Of course spouses can also—if they can afford it—get help from psychia-
trists, psychologists, and other therapists who ate in private practice. Just
because their psychological problems have a lot to do with their relationship
with another person (a vet), spouses who are suffering should not hesitate to
get help for themselves.

Regarding psychological problems and most any other kind of problem
having to do with a spouse’s relationship with a veteran, veterans groups can
sometimes provide assistance. Some posts and chapters of veterans service
organizations have special “rap” groups for the spouses of vets.

Bad Paper

Many vets got bad discharges because of PTSD or other psychological prob-
lems (or due to use of drugs or alcohol). Bad discharges in many cases prevent
vets from getting VA benefits, including disability compensation and medical
care (although in some cases vets with other than honorable discharges can get
medical treatment). In late 2007 Congress held hearings concerning the alleged
abuse by some military commands in discharging servicemembers for “person-
ality disorders” instead of PTSD. Personality disorder-related discharge, even if
honorable, very often lead to the loss of VA education benefits and harm a
claim for PTSD. See discussions at the Web site of Veterans for America,

www.veteransforamerica.org .

If you have a bad discharge, you can try to get it changed. If your bad dis-
charge is due to PTSD, you have a fairly good chance of getting an upgrade—
if your upgrade application is supported by evidence. A typical applicant who
has a strong chance of upgrade is a veteran who, as a service member, had a
good record in war followed by a series of petty offenses during stateside serv-
ice. Some Discharge Review Boards understand PTSD and are often
sympathetic to vets with PTSD who apply for an upgrade.

For more information on bad discharges and on how to get them up-
graded, see Chapter 15, “Upgrading Less than Fully Honorable Mililtary
Discharges.”
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Vets in Prison or Charged with a Crime

Some vets are in prison because they committed a crime for reasons relating to
PTSD. Others are there for reasons unconnected to PTSD or any other reason
related to military service, but still need treatment for the disorder. And still
other vets with PTSD have been arrested for a crime but have not yet stood
trial. All of these vets may benefit from special legal procedures or special pro-
grams for vets with PTSD who have been charged with or convicted of a
crime. See Chapter 14, “Veterans in the Criminal Justice System.”

Vets with Employment Problems

In some cases Vets who have PTSD have been fired or had other employment
problems due to conduct associated with their disorder. In some cases these
vets have a right to get their jobs back or to get a better job than they currently
have. See Chapter 11, “Employment, Self-Employment and the Small Business
Administration” and Chapter 12, “Re-Employment Rights and Associated
Rights for Time Spent in Military Service.”

A Parting Word

This subchapter on PTSD—and this whole book—is designed to help the vet-
eran. But the book is here to help the vet who deserves help, not the
occasional vet who may be trying to get benefits for which he or she doesn’t
qualify or which he or she doesn’t need, and not the occasional vet who may
be trying to shirk his or her responsibilities to others and to himself or herself.

These points are especially important to make in a chapter that focuses on
PTSD. This chapter will therefore approach its end with a quotation from Ar-
thur Egendorf. Egendorf, a Viet vet, is also the clinical psychologist who began
a large study on veterans of the Vietnam War, Legacies of 1 ietnam, which this
chapter previously mentioned. Here’s what he says:

It’s one thing for a vet to speak up about real troubles. It’s another thing
when guys make themselves out to be sickies to avoid responsibilities to them-
selves, to people who love them, or to society. Veterans should be warned that
fake claims don’t work in the long run. Somebody else might fall for it. But you
lose self-respect—something we veterans need too much to throw away.

The great majority of vets who claim to have PTSD or other psychological
problems are telling the truth, are genuinely suffering, and deserve help from
specific programs and from their country at large. This chapter is for them.
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David F. Addlestone is a graduate of the University of North Carolina
and the Duke University School of Law. He was a Vietnam Era Judge Advo-
cate, a public defender, and senior staff counsel for the Lawyers Military
Defense Committee in Vietnam, where he represented servicemembers in
courts-martial and administrative proceedings. He has worked for several non-
profit organizations specializing in military and veterans law and co-authored
numerous articles and books on these subjects. He is a member of the board
of directors of Veterans for America.

Arthur S. Blank, Jr., M.D. is in full-time private practice of psychoanaly-
sis and psychiatry in Bethesda Maryland., and is Clinical Professor of
Psychiatry at George Washington University. He was an Army psychiatrist in
Vietnam and helped to establish the Vet Centers in 1979-1981 for which he
received a commendation from Max Cleland, then head of the VA. After
teaching for 15 years at Yale, he was the national director of the Vet Centers at
the headquarters of the Department of Veterans Affairs in Washington from
1982 to 1994.

b) Compensation of PTSD Claims and Secondary Disorders
Related to PTSD

(See Chapter 3. B. 4. (a), directly above, for a discussion of the non-compensation aspects of
PTSD.) For veterans and others who may read only subsection (a) or only subsection (b),
some information found in (a) is repeated in (b).

By Charlene Stoker Jones, Meg Bartley and Ron Abrams
National Veterans Legal Services Program

Post-Traumatic Stress Disorder (PTSD) is a recognized psychological disability
that sometimes occurs in people who have witnessed an extremely traumatic
event. In earlier times, it was called “shell shock.” “combat fatigue,” “battle

25 ¢

fatigue,” “war neurosis,” or “survivor’s syndrome.” More recently, in addition
to being called “Post-Traumatic Stress Disorder,” it has also been called “Viet-
nam Stress,” “Post-Vietnam Syndrome,” and “Delayed Stress.” It can happen
to a veteran who fought in a bloody battle. It also is found in civilians who
witnessed a natural disaster. It was seen in the concentration camps of World

War II.
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PTSD can have debilitating effects on the people who suffer from it.
Symptoms include emotional numbing, nightmares, anxiety or nervousness,
jumpiness, flashbacks, trouble sleeping, guilt about surviving when others did
not, avoiding reminders of the event, social isolation, and the use of alcohol or
drugs to “self-medicate” symptoms. Almost every veteran will experience some
degree of stress when placed in a combat environment, but the majority of
them will not develop PTSD. A diagnosis of PTSD may be made when the
duration and intensity of the person’s stress response is greater than average
and the source of the stress can be identified.

You should know that each branch of the military has programs for PTSD
and the Department of Veterans Affairs offers free counseling sessions. It has
been estimated that more than one-third of U.S. soldiers receive counseling
soon after returning from Iraq and that more than 15% of soldiers returning
from Iraq show signs of PSTD. The stigma of mental illness discourages
many from seeking help, so the true incidence of the disorder may be much
higher.

The essential feature of PTSD is the development of its characteristic
symptoms following exposure to a traumatic event, also known as a “stressor.”
You must have had direct personal experience of an event involving actual or
threatened death, serious injury, or other physical harm. You also could have
witnessed an event that involved death, injury, or physical harm to another pet-
son.

A PTSD claim does not necessarily have to be combat-related. For exam-
ple, the stressor triggering PTSD could include experiencing or witnessing
physical attack, sexual assault, torture, explosion, natural disaster, car or plane
crash, ship sinking, or witnessing a dead body or body parts. Other examples
could be being held a prisoner of war or working in a grave registration or
burn care unit.

To win a PTSD-based claim, you need three things: first, a diagnosis of
PTSD; second, evidence of a stressful event occurring during your military
service; and third, a medical opinion that connects the diagnosis of PTSD to
the stressful event in service. Remember, even if the VA accepts that you
have PTSD, it can still deny your claim if it does not accept that your claimed
stressor happened. The rules the VA must follow in developing and deciding a
claim for service connection of PTSD are complex and you should discuss
your PTSD claim with your veterans service representative or an experienced
veterans attorney to determine how best to proceed. Service reps are usually
associated with veterans service organizations, such as AMVETS, the Ameri-
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can Legion, the Disabled American Veterans, the Veterans of Foreign Wars,
and Vietnam Veterans of America.

A key part of a PTSD claim is identifying and providing the VA with de-
tails of a confirmed stressor. The stressor you experienced generally needs to
be documented. If your stressor was related to combat with the enemy, your
testimony alone should be enough to convince the VA that you experienced
the event. The VA should accept your statement when you have a combat-
related job description or received a Purple Heart or other combat-related
award.

If your claimed stressor is not related to combat, you must provide a de-
tailed description of the stressor and corroborating evidence, or the VA may
deny your PTSD claim. The VA will attempt to help confirm alleged stressors,
but in order to successfully help you gather evidence of the stressor, the VA
needs as much detailed information about the event as possible (where, when,
who was with you). The VA will look through your service records and other
service department records to corroborate the stressor experience. Often the
VA will accept buddy statements, letters, or other forms of non-traditional
evidence to prove that the stressor event happened. Your veterans service ot-
ganization representative or a qualified veterans attorney should be able to help
develop this evidence.

Unfortunately, all too frequently veterans with PTSD are either misdiag-
nosed with another condition, such as personality disorder or substance abuse,
or are diagnosed with PTSD but not service-connected for other conditions
related to their PTSD. If you have been misdiagnosed with another condition,
it is imperative that the doctor diagnosing you with PTSD explain how PTSD
could have been misdiagnosed. Your doctor may need to explain how your
current diagnosis of PTSD relates to other disorders. If a veteran “self-
medicates” with alcohol or drug in order to lessen the symptoms of PTSD,
this should be stated in the claim. It may be possible to get service connection
on a secondary basis for alcohol or drug addiction or another disorder that is a
result of the primary disability, PTSD. Service connection for a death by sui-
cide may be available if evidence shows the death resulted from PTSD.
Sometimes survivors can apply for death benefits based on a veteran’s suicide
due to PTSD.

Important
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In some cases, veterans are not diagnosed with PTSD because they have
another condition that masks the problems caused by PTSD. Veterans
(especially of Iraq and Afghanistan) who suffer from the residuals of
Traumatic Brain Injury (TBI) should be checked by a mental health ex-
pert for mental conditions secondary to the TBI. It is possible that
veterans suffering from TBI also have secondary PTSD and depression.
If you suffer from symptoms of PTSD or depression, you should seek
medical treatment and should obtain a medical opinion linking the men-
tal disability (or disabilities) to the TBI. (Some signs of depression are
loss of interest in normal daily activities and feeling sad, helpless, or

hopeless.)

Evidence of a Stressor

In February 2008, the VA announced that a veteran who is diagnosed with
PTSD while on active duty will no longer be required to provide additional
evidence corroborating the in-service stressor to have PTSD recognized for
VA compensation purposes. This change in how PTSD claims are handled
should make the claims process fairer and speed up the adjudication of PTSD
claims. While we wait for the VA to provide details on how this change will be
implemented, it is important to remember that the announced change applies
only to servicemembers diagnosed with PTSD while on active duty. While
corroborative evidence that the in-service stressor actually occurred may no
longer be required in some situations, the identification of a stressor event
does remain a requirement for a diagnosis of PTSD under the Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition (DSM-1V), published
by the American Psychiatric Association.

The National Veterans Legal Services Program (NVLSP) is an independ-
ent, nonprofit, veterans service organization dedicated to ensuring that the U.S.
government honors its commitment to our veterans by providing them the
federal benefits they have earned through their service to our country. NVLSP
accomplishes its mission by:

* Providing veterans organizations, service officers and attorneys with
training and educational publications to enable them to help veterans
and their dependents obtain all of the benefits that they deserve.

*  Representing veterans and their dependents who are seeking benefits
before the U.S. Department of Veterans Affairs and in court.
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* Placing meritorious cases (especially cases involving claims of ser-
vicemembers and veterans of Iraq and Afghanistan) with volunteer
pro bono attorneys.

Copyright 2008, National Veterans Legal Services Program

5) Desert-Borne Diseases Relating to Service in Southwest
Asia

By Charles Sheehan-Miles
A small number of returning veterans from Southwest Asia have been diag-
nosed with various desert-borne diseases. DoD and VA have identified the
following conditions as potential risks to those serving in Southwest Asia:
*  Viral Hepatitis A and E, typhoid fever and diarrheal diseases, such
as dysentery
*  Malaria, West Nile fever, Crimean-Congo fever and dengue fever
from mosquito and tick bites
® Tuberculosis
* Leptospirosis from swimming, wading, or other skin contact with
contaminated watet.
* Rabies from direct animal contact
*  Leishmaniasis (very rarely) from sandfly bites.

Treatment and/or compensation for these illnesses is handled through the
normal programs of VA.

6) Adverse Reactions to Anthrax and Other Inoculations

Since the 1991 Gulf War, a number of military personnel and veterans have
reported adverse reactions to the mandatory anthrax vaccine. This issue has
been significantly controversial: many veterans believe that the vaccine or con-
taminants in them are responsible for illnesses they suffered following service,
yet the official investigations conducted by DoD, VA and the National Acad-
emy of Sciences stating that no scientific link has been found between the
vaccine and health problems.
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In the late 1990s, the vaccine was made mandatory for all servicemembers,
and a number of servicemembers accepted court-martial and bad discharges
rather than take the vaccine.

Because the science is still out on this question, the VA offers no compen-
sation programs specific to the anthrax vaccine. If you believe you have
suffered an adverse reaction to the vaccine it is important to document every-
thing related to it. As soon as possible following the exposure, file a report
with the Vaccine Adverse Event Reporting System (VAERS) maintained by the
Food and Drug Administration. More information on how to file this report is
available by calling the FDA at 1-800-822-7967 or on the web:

www.fda.gov/opacom /backgrounders/problem.html

7) Exposure of Military Personnel to “Project SHAD”
Experiments

Project SHAD (Shipboard Hazard and Defense) was a experimental program
conducted by the Department of Defense starting in 1962, and was part of a
larger program called Project 112. Itinvolved servicemembers from the Navy
and Army, and may have involved smaller numbers of personnel from the Ma-
rine Corps and Air Force.

The military is continuing to declassify reports related to these projects.
Additional experimental exposure of military personnel to a variety of chemi-
cal and/or biological agents took place from 1955 to 1975, primarily at military
facilities at Edgewood, Maryland.

According to documents available on the VA website, exposures may have
included chemical watfare agents (Sarin/VX) and a variety of bacterial agents.

Detailed information about these exposures is available at
wwwl.va.gov/SHAD.

Veterans concerned that their health issues may be related to exposure to

agents or participation in these experimental programs should file a claim for
compensation. Because of the complexity of these claims, it is important to
work with a knowleable veterans service officer from one of the Veterans Ser-
vice Organizations, including VFA, American Legion, VVA or others.
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8) Exposure to Depleted Uranium

Depleted Uranium (DU) is used by the U.S. military primarily in the M1A1
Abrams Tank as a kinetic energy weapon, and was first used in combat during
the 1991 Gulf War.

DU has been an incredibly controversial issue, and one which has given
rise to substantial amounts of misinformation on all sides of the issue. Al-
though this book will not go into all of the details of the arguments, it will lay
out what is clearly known.

DU primarily gives off alpha particles, which are a short-range, high en-
ergy form of radiation which is effectively stopped by clothing, paper or even
the dead layer of skin on the body. External exposure to depleted uranium is
generally not considered a health hazard.

That said, under certain circumstances, there may be more risk. Because
DU is pyrophoric (meaning it burns), when it strikes a vehicle the DU rounds
can burn up into a fine, respirable dust. Military personnel who have contact
with destroyed vehicles or equipment which has been hit by DU rounds are at
risk of breathing these particles and taking them into the lungs, which MAY
have a cancer risk similar to that of radon (which is also an alpha particle emit-
ter).

At this time the science is largely still out on these questions. Studies con-
ducted by the military have shown that rats with implanted depleted uranium
pellets may develop health problems. However, no human studies have been
conducted. Consequently, at this there is no compensation program available
to veterans who may have been exposed to DU.

If you believe you may have been exposed to DU during military service,
you should take the following steps:

1) Document the exposure. This documentation should include all the
possible information you can gather, including photographs, unit
reports, medical records, and buddy statements.

2) If you are still in the military, report the possible exposure.

3) Register with the VA’s Gulf War Registry, and ensure you provide
the documentation of your exposure. To participate in the Gulf
War Registry, call 1-800-749-8387.
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9) Effect of Traumatic Brain Injuries

Often referred to as the “signature wound” of the Iraq and Afghanistan wars,
traumatic brain injury (TBI) can result from the head being violently hit or
shaken. Because of the large numbers of roadside bombs and other explo-
sions, substantial numbers of servicemembers may have experienced brain
injury and not be aware of it. Research into traumatic brain injury shows that
people who survive multiple concussions can develop serious health problems
including:

* Trouble with memory, attention or concentration

*  Sensitivity to sounds, light or distractions

* Impaired decision making ability or problem solving

* Difficulty with inhibiting behavior, impulsiveness

* Slowed thinking, moving, speaking or reading

* Easily confused or overwhelmed

* Changes in sleep patters

* Changes in sexual interest or behavior

Symptoms of TBI can easily be confused with that of other conditions,
such as Post-Traumatic Stress Disorder (PTSD) and therefore can easily be
misdiagnosed. Currently VA policy requires all veterans of Iraq and Afghani-
stan to be screened for possible TBI when they receive medical care.

In September 2008, the VA announced new regulations that make it easier
to establish a compensation claim based on traumatic brain injury. However,
the rules only apply to claims received affer September 23, 2008. Claims re-
ceived before that date, or which have already been decided, are evaluated
under the older, more difficult criteria. If you filed a claim before September
23, 2008, you must explicitly notify VA that you wish your claim to be consid-
ered under the new rules. As of the writing of this chapter, the procedure for

requesting a review has not been made available.

10) Anti-Malaria Drugs (Larium)

Malaria is a serious, sometimes life threatening illness which is a risk to anyone
in the tropics, and has long been a serious problem for U.S. military forces de-
ployed around the world.

Currently the mostly commonly provided anti-maliaria drug provided to
U.S. troops is mefloquine, also known as Larium.
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In general, larium is tolerated well by most people who take it, and it is an
effective preventer for malaria. However, individuals susceptible to seizures, or
who suffer psychiatric problems or depression should not take it.

Potential side effects of the drug have been documents. However it is im-
portant to remember that these have been reported in only a small minority of
those taking the drug. They include include dizziness, lethargy, insomnia, se-
vere headaches, violent mood-shifts, seizures, panic attacks, and in rare cases,
serious psychosis.

If you think you may have problems related to having taken Larium, take
the following steps:

1) Document that you took it. Check your medical records for the
terms mefloquine or Larium. Because it is nor routinely recorded in
medical records, you should also check with the corpsmen/medic
(if you are still on active duty) because it may be recorded in the
dispensing logs of the unit. Check with buddies you served with to
find out if they have documentation.

2) If you don’t have any documentation, ensure you write down what
you remember of what you were given, instructions you were pro-
vided on how much to take and when. Include any side effects you
may have experienced.

3)

ill out the larium side effects questionaiire provided by Larium Ac-
tion U.S. at:
www.lariaminfo.org/pdfs/side effects questionnaire.pdf

4) Consult a physician for diagnosis and treatment, and ensure your
exposure is documented by the VA. Provide the physician with the
“Information for Military Service Members and Their Families”
fact sheet available from the Deployment Health Center of the De-
partment of Defense, available at
www.pdhealth.mil/downloads/Mefloquine SM_fs 4104.pdf

11) Chronic Pain

By the American Pain Foundation

Introduction
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Pain is a growing issue among members of the military, past and present. Yet,
many do not receive timely, adequate pain relief. Too many veterans and mili-
tary personnel fail to seek timely medical attention for their pain. Instead, they
tend to abide by the military directive to be tough and push through any pain
or adversity. While this may be a good coping skill on the battlefield, it is po-
tentially harmful when returning to civilian life.

(Editor’s note: there is no VA disability compensation for chronic pain unless it is
linked to a diagnosis. For more on disability compensation, see other sections and subchapters
of this chapter.)

Although pain is among the most common complaints for all returning
military, appropriate medical resources are limited and facilities ate potentially
unprepared to care for the volume of service members expected to return with
pain-wrenching injuries. According to published reports, in the present con-
flicts more than 50,500 U.S. soldiers have suffered non-fatal injuries as of
September 2006, which translates to 16 wounded servicemen/women for every
fatality—the highest killed-to-wounded ratio in U.S. history (Bilmes, 2007). Al-
though today’s body armor and rapid evacuation to medical care is saving lives,
there are more maimed and shattered limbs than ever before, with instances of
amputation double previous rates. At the same time, an increasing number of
veterans, especially those from the Vietnam era, are moving into their senior
years when war wounds deepen and can become more problematic.

If left untreated or undertreated, pain can lead to a host of negative
health outcomes, including limited function, difficulty working and chronic
anxiety, depression and feelings of isolation. Pain is also a leading cause of
short- and long-term disability among veterans. Early pain assessment and treat-
ment is essential to avoid long-term problems and needless suffering.

“Toughing it out” by leaving pain untreated can lead to years of needless
suffering, which can destroy lives and families, negatively impact military mo-
rale and over-burden the military/veteran healthcare system. This is not an
acceptable legacy for those who have sacrificed their lives, limbs and future in
order to serve and protect our country. It also places a heavy burden on mili-
tary families, many of which are struggling to cope with military separation
and subsequent war-related stress and injuries.

The good news is that there are a growing number of resources and
treatments available for members of the military to effectively manage pain
and reclaim their lives. In this chapter, we provide an overview of special pain
conditions, practical information about the diagnosis and treatment of pain, as
well how to cope. A comprehensive list of resources is also included.
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For more comprehensive information about pain treatment options, the
difference between physical dependence and addition, the burden of pain
in the military, common fears and misperceptions, and to access online
support services, visit the American Pain Foundation’s web site at

www.painfoundation.org or call the toll-free message line at 1-888-615-
7246.

Special Considerations

Pain is a public health crisis across this country. But for member of the mili-
tary, who are at heightened risk for injury and combat wounds, effective pain
management is particularly challenging. Many present with PTSD, traumatic
brain injuries, amputations and other injuries, which further complicate their
care, especially in areas that lack appropriate medical resources.

PTSD commonly affects soldiers returning from war, and is triggered by
exposure to a situation or event that is or could be perceived as highly threat-
ening to a person’s life or those around him/her, and may not emerge for years
after the initial trauma. Chronic pain symptoms and PTSD frequently co-occur
and may intensify an individual’s experience of both conditions. Chronic pain
and PTSD result in fear, avoidance behaviors, anxiety and feelings of isolation.

Amputations have long been a tragic, unavoidable consequence of combat
injury—"one of the most visible and enduring reminders of the cost of war,”
according to the Amputee Coalition of America. While there have been major
advances in medicine, prosthetics and technology that allow amputees to lead
more independent lives, most of these patients continue to need specialized
long-term or lifelong support. Managing wound, post-operative, phantom and
stump pain is important to reduce suffering and improve quality of life.

A traumatic brain injury (TBI) is a blow or jolt to the head or a penetrating
head injury that disrupts the function of the brain and is a major cause of life-
long disability and death. Managing pain in veterans with TBIs may be compli-
cated by memory lapses affecting medication management, difficulty
organizing and following complicated and sometimes even simple pain man-
agement regimens, and difficulty learning new coping skills. Rehabilitation
should incorporate efforts to relieve associated pain.

Unfortunately, many of today's wounded combat veterans will face a life
of chronic pain. The devastation and impact of chronic pain on veterans’ lives
cannot be ignored. In his testimony for the Congressional Briefing on Pain in



128 Service-Connected Compensation

June 2006, Rollin M. Gallagher, MD, MPH, director of pain management at
the Philadelphia VA Medical Center stated:

“We will have tens of thousands of veterans home with us for the rest of
their lives, trying to restore a life, following blast injuries causing severe tissue
and nerve damage that leave them in a state of permanent severe pain. Me-
chanical devices can help restore functioning of limbs. However, more often than
not, it’s the severe and unrelenting pain that will prevent them from obtaining a reasonable
quality of life, for it takes over a person’s brain.”

Studies of VA patients show that the pain of veterans is significantly worse
than that of the general public (Kazis et. al. 1999, 1998). Veterans have greater
exposure to trauma and psychological stress (Arnstein et al. 1999), both of
which increase pain and compound therapy. Chronic pain is an important con-
tributor to the development of post traumatic stress disorder, depression,
anxiety, panic attacks and substance abuse and, if untreated, worsens their out-
come (Schatzberg, Archives General Psychiatry).

Common Concerns and Perceptions among Veterans and Military Members Suffering with

Pain

* The acknowledgement of pain is a sign of weakness

* Perception thatif pain medication is prescribed they will be “drugged up”
and that the meds will change their personality

* Taking medication will reflect negatively on them; fears that they will lose
their military/civilian job and benefits.

* Concerns that they’ll be on medications for life and become addicted

* Believing medication(s) will affect sexual functioning and health over the
long term (e.g., organ problems)

* Even if they do take medicine, thinking that it won’t help

* That they “can’t” tell others especially military/veteran peers

e  REMEMBER: Pain is not a sign of weakness, and is often an inevitable
result of injury or trauma associated with the duty to serve one’s country.

Why is Managing Pain Important?

If you are reading this and suffer with pain, it is critical that you seek appropriate medical
care and social support. Persistent pain can interfere with your enjoyment of life.
It can make it hard to sleep, work, socialize with friends and family and ac-
complish everyday tasks. When your ability to function is limited, you may
become less productive. You may also find yourself avoiding hobbies and
other activities that normally bring you happiness in order to prevent further
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injury or pain. Ongoing pain can cause you to lose your appetite, feel weak and
depressed. Failure to treat acute pain promptly and appropriately at the time of
injury, during initial medical and surgical care, and at the time of transition to
community-based care, contributes to the development of long-term chronic
pain syndromes. In such cases, pain signals remain active in the nervous system

for weeks, months or even years.

Consequences of Pain

* Untreated pain can have serious physiological, psychological and social
consequences, which may include:

*  Weakened immune system and slower recovery from disease or injury

*  Decreased quality of life. Pain adversely impacts almost every aspect of a
person’s life including sleep, work, and social and sexual relations.

*  Human suffering, fear, anger

* Deptession/anxiety

® Deterioration of relationships, marriages, intimacy

* Loss of independence (can’t perform activities of daily living)

* Loss of self-esteem

Goals of Pain Therapy

Your pain management team will work with you to map out a treatment plan
tailored to your specific needs. Successful pain management aims to:

1. Lessen the pain

2. Improve functioning

3. Enhance your quality of life

In most cases, a “multi-modality” approach is recommended. For example,
your healthcare provider may prescribe a medication along with activities to
reduce stress (e.g., deep-breathing exercises). To improve daily functioning,
specific therapies may be suggested to increase muscle strength and flexibility,
enhance sleep and reduce fatigue, and assist you in performing usual activities
and work-related tasks. Non-drug, non-surgical treatments could include re-
laxation therapy, massage, acupuncture, application of cold or heat, behavioral
therapy, and other techniques.
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Diagnosing and Assessing Your Pain

To correctly diagnose your pain, your healthcare provider may:

Perform a complete physical exam

Complete a pain assessment

Ask detailed questions about your medical history and lifestyle

Otder blood work, X-rays and other tests

Note: Because of the current state of medical science and limited pain research, there
are some canses of pain which may not be able to be confirmed with current medical technol-
gy and diagnostic tests. Just becanse a concrete cause for yonr pain can’t be found, doesn’t
mean that your pain doesn’t exist.

Itis important to give your healthcare provider a complete picture of your
pain history. This information will help him or her to determine the right
treatment plan for you. To complete a pain assessment, your healthcare pro-
vider may ask about seven aspects of pain to help LOCATE your pain and
make the correct diagnosis.

L = the exact Location of the pain and whether it travels to other body
parts.

O = Other associated symptoms such as nausea, numbness, or weakness.

C = the Character of the pain, whether it’s throbbing, sharp, dull, or burn-
ing,

A = Aggravating and Alleviating factors. What makes the pain better or
worse?

T = the Timing of the pain, how long it lasts, is it constant or intermit-
tent?

E = the Environment where the pain occurs, for example, while working
or at home.

S = the Severity of the pain (See discussion of pain scales below).

Be sure to share how your pain affects your sleep, mood, appetite and ac-
tivity levels. Remember to use descriptive language when explaining your pain.
Describe your pain with words like: sharp, crushing, throbbing, shooting, deep,
pinching, tender, aching, among others. Your healthcare provider may also use
a pain scale to help assess your pain. Pain scales are tools that can help you
describe the intensity of your pain and help your doctor or other healthcare
providers diagnose or measure your level of pain. Three types of scales are
commonly used: numeric, verbal and visual.

With numerical scales, you use numbers from 0-10 (0 being no pain and 10

being the worst pain ever) to rate the intensity of your pain.
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Verbal scales contain commonly used words such as “mild,” “moderate”
and “severe” to help you describe the severity of your pain.

Visual scales use aids like pictures of facial expressions (from happy, or no
hurt, to agony, or hurts most), colors or gaming objects such as poker chips to
help explain the severity of the pain. Body diagrams may also be used to help
pinpoint where your pain occurs.

Your Pain Management Team

Common pain problems can often be managed by your primary care provider
or treating healthcare professional. This individual could be a physician, nurse
practitioner or physician’s assistant. When pain is more difficult to treat, help
from additional healthcare professionals and others with specialized training in
pain may be required. Some of these disciplines may include, but are not lim-
ited to:

Specialty physicians from the fields of pain medicine, neurology, neurosur-
gery, physical medicine, anesthesia, orthopedics, psychiatry, rheumatology,
osteopathy, for example.

Nurses

Pharmacists

Social Workers

Psychologists

Case Managers

Chiropractors

Physical Therapists, Occupational Therapists, Physiatrists

Complementary/Alternative Medicine Practitioners (massage therapists,
yoga instructofs, acupuncture, etc.)

Be sure to find a healthcare professional not only trained to treat your pain
disorder, but who is also willing to work with you to manage your pain. At
each follow-up visit, a re-assessment of your pain and pain management plan is
very important in order to evaluate the effectiveness of your treatment.

Mapping a Treatment Plan

There are many ways to treat pain. Find out about the benefits and risks of
drug and non-drug therapies. Learn about the different ways drugs can be pre-
scribed. For example, opioids—strong medications for relieving serious pain—
can be delivered through pills, a transdermal patch, or a pump. Many non-drug
therapies, used alone or in combination with medications, can also help reduce
pain. A few include relaxation therapy, exercise, psychological counseling, acu-
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puncture and physical therapy, the application of cold or heat, as well as a host
of complementary and alternative treatments, such as massage, acupuncture,
and yoga.

Pain is complex and unique to each individual. For this reason, your
healthcare team will consider many aspects of your pain and daily life before
recommending a treatment program, including:

Type of pain (whether it is acute or chronic)

Intensity of your pain

Your physical condition, coping ability and challenges

Your lifestyle and preferences for treatment

Your treatment plan will likely include a combination of the following:

Pharmacotherapy (e.g., non-opioids, opioids and other medications)

Psychosocial Interventions (e.g., stress management, coping, counseling)

Rehabilitation Techniques (e.g,, re-conditioning, exercise therapy, applica-
tion of heat or cold, myofascial therapy)

Complementary and Alternative Medicine (e.g., meditation, tai chi, dietary
supplements, aromatherapy, therapeutic massage)

Injection and Infusion Therapies (e.g., nerve blocks, patient-controlled an-
algesia, or PCA)

Implantable Devices and Surgical Interventions (e.g., pumps, stimulators)

NOTE: When used for medical purposes and under the guidance of a skilled health-
care provider, the risk of addiction from opioid pain medication is very low.

For more detailed information about specific therapies within each of these
areas, visit the American Pain Foundation’s web site, www.painfoundation.org,
to download or otder Treatment Options: A Guide for People Living with Pain
(www.painfoundation.org/Publications/TreatmentOptions2006.pdf). Also,

take advantage of the online support services and information specifically for
members of the military and veterans. It helps to talk to othets who undet-
stand.

Getting Help/Pain Resources

Finding good pain care and taking control of your pain can be hard work, but
there are a number of resources you can turn to for support. Look for pain
specialists by:

Asking your healthcare provider for a referral to a pain specialist or pain

clinic.
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Asking friends, family members, co-workers—particularly those who’ve
had pain or know someone with pain—for suggestions.

Contacting the referral service of the largest hospital in your area.

Checking resources available through your area VA facility.

Speaking with people who belong to pain support groups in your area or
region. Ask which doctors they like and what they look for in a specialist or
pain center.

Contacting your local chapter of the American Society of Pain Manage-
ment Nurses (ASPMN) or the American Academy of Pain Medicine (AAPM).

Researching your State Pain Initiative at aspi.wisc.edu/state.htm.

If you are in a managed care program, call your representative and get the
list of approved pain specialists. Also be sure to check the American Pain

Foundation’s Pain Resource Locator Links at www.painfoundation.org.

Remember, you are part of your health care team, so play an active role in
your pain care and work with your healthcare providers to come up with a
treatment plan that works best for you.

Some people have found that getting involved with advocating on a state
and/or national level about the issue of better pain care has helped them feel
more empowered and has positively impacted their pain. If you are interested
in exploring this, please go to the American Pain Foundation’s web site at
www.painfoundation.org and click on “Take Action Now” to find our how you

can become involved with advocacy activities.



134 Service-Connected Compensation

Helpful Hints on Your Road to Recovery

Managing your pain is an important step to reclaim your life. It’s important to
remember that getting help for your pain is not a sign of weakness. And the
earlier you seek treatment, the better. Here some helpful tips:

Seek out a “battle buddy,” someone else who has faced a similar experi-
ence and can help you through your war on pain.

Speak up! Only you know the extent of your pain and how it affects your
quality of life.

Tell your healthcare provider about past treatments for pain. Have you
taken prescription medication or had surgery? Tried massage? Applied heat or
cold?

Knowledge is power. Learn all you can about your pain and possible
treatments. Remember, there are a variety of drug and non-drug therapies (e.g,,
physical therapy, yoga, meditation) available to effectively control pain; these
are typically used in combination.

Tell your provider what over-the-counter medications, vitamins and sup-
plements you take, at what dose and how often. Also let him or her know
about other personal health habits (e.g., smoking tobacco, alcohol use), which
can interfere with some pain treatments and increase pain levels.

Keep a pain journal to record the frequency and intensity of your pain.
Use descriptive words, such as sharp, crushing, throbbing, shooting or tender.
Also, take note of how well your treatment plan is working and what makes
your pain worse or better.

Write down questions and concerns that you have before each appoint-
ment.

Take advantage of the VA and other health care services, which are earned
by veterans.

Bring a relative or friend with you for support and to help take notes and
remember what was said.

Research available support groups and educational programs, like the
American Pain Foundations Military/Veterans Initiative, which includes a dedi-
cated section of the web site, including online bulletin boards, chats, articles,
news, education and support to address veteran/military pain issues.

Talk with your family about how you are feeling. Mental health issues and
depression, although not visible on the outside, can also cause pain.

Accept support from loved ones—you need and deserve all the help you
can get. Long-term pain often results in physical and psychological challenges.
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“Pain is a powerful thing. It changes everything. Your whole life is altered
to accommodate it. In military hospitals all around the nation I witnessed
strong young Infantrymen, Medics, and Snipers buckle under its crushing
weight. Exhausted emotionally and physically they cried out in pain.”

— Captain Jonathan D. Pruden of the U.S. Army at a Congressional Heat-
ing provided testimony for a Congressional Hearing on Chronic Pain,
December 8, 2005.

The information in this chapter is provided to help readers find answers and
support. Always consult with health care providers before starting or changing
any treatment. This information is provided for educational and information
purposes only. APF is not engaged in rendering medical advice or professional
services, and this information should not be used for diagnosing or treating a
health problem. APF makes no representations or warranties, expressed or
implied.

RESOURCES

Military /Veteran-Specific Resources

Thete are a number of resources available to military service members,
veterans and their families, including the Veterans Administration, Veterans
Service Organizations (e.g., Veterans For America, American Legion, VFW,
DAV) and state-level programs through state veterans’ office. The below lists
helpful organizations and health care resources to suit your needs.

American Pain Foundation

(888) 615-PAIN (7246)

www.painfoundation.org

APF has launched a comprehensive initiative to reach out to active military
and veterans who are in pain and provide them with educational information,
and support to improve their pain care, decrease their sense of isolation, and
encourage them in their pursuit of a better quality of life for themselves and
their families.

American Legion

The wortld's largest veteran’s organization, supporting and assisting military
veterans and their families.
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Amputee Coalition of America

www.amputee-coalition.org/military-instep

Consumer educational organization reaches out to people with limb loss and
empowers them through education, support and advocacy. The Amputee Coa-
lition of America, in partnership with the United States Army Patient Care
program, has just published: Military in-Step, a full-color, 98-page publication
aimed at meeting the informational needs of returning military personnel with
service related amputations. Copies are available to all as a PDF download
through the Amputee Coalition of America’s Web site.

Angel Flight for Veterans

angelflichtveterans.org
Angel Flight for Veterans provides no-cost or greatly reduced rate, long-
distance charitable medical transportation/travel. Angel Flight for Veterans
serves veterans and active duty military personnel and their families.

Center for Women Veterans

wwwl.va.cov/womenvet

The Center for Women Veterans ensures that women veterans receive benefits
and services on a par with male veterans, encounter no discrimination in their
attempt to access these services, are treated with respect and dignity by VA
service providers, and acts as the primary advisor to the Secretary for Veterans
Affairs on all matters related to programs, issues, and initiatives for and affect-

ing women veterans.

Defense and Veterans Brain Injury Center
The mission of the Defense and Veterans Brain Injury Center (DVBIC) is to
serve active duty military, their dependents and veterans with traumatic brain
injury (TBI) through state-of-the-art medical care, innovative clinical research

initiatives and educational programs.

Disabled American Veterans (DAV)

DAV provides a nationwide network of services to America's service-
connected disabled veterans and their families.
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Fallen Citizen

www.fallencitizen.org

New nonprofit project of the National Heritage Foundation, has been estab-
lished to help veterans and their families who have suffered because of death
or injury, and face financial uncertainty as a result.

House Committee on Veterans' Affairs

veterans.house.cov/index.htm

The House Committee on Veterans' Affairs reviews veterans' programs, exam-
ines current laws, and reports bills and amendments to strengthen existing laws
concerning veterans and the Department of Veterans Affairs (VA).

Institute of Medicine Health of Veterans and Deployed Forces

veterans.iom.edu

The Institute of Medicine has created an Internet web site with information
about a variety of military-related health issues. The web site has separate sec-
tions for health care issues affecting veterans of World War II, the Korean
War, the Vietnam War and the Gulf War. Other sections list IOM's reports,
while another area contains studies about chemical and biological agents. An-
other section contains reports and information about deployment health.

Iraq and Afghanistan Veterans of America

WWw.iava.org
The nation's first and largest group dedicated to the Troops and Veterans of
the wars in Iraq and Afghanistan, and the civilian supporters of those Troops

and Veterans.

Iraq War Veterans Organization

WWW.iraqwarvctcrans.Org

The Iraq War Veterans Organization provides information and support. The
web site has links to information about Veterans Administration health care,
readjustment after deployment, education, employment, military discounts,
PTSD issues, support-chat forums, family support and deployment informa-

tion.
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MedlinePlus: Veterans and Military Health

www.nlm.nih.cov/medlineplus/veteransandmilitarvhealth.html

MedlinePlus brings together authoritative information from NLM, the Na-
tional Institutes of Health (NIH), and other government agencies and health-
related organizations. MedlinePlus also has extensive information about drugs,
an illustrated medical encyclopedia, interactive patient tutorials, and latest
health news.

Military OneSource

www.militaryonesource.com/skins/MOS /home.aspx

Supplements existing installation services, provides free help and information,
by phone with a professionally trained consultant or online, on a wide range of
issues that affect you and your family—from budgeting and investing to rela-
tionships and deployment.

National Gulf War Resource Center, Inc.
The National Gulf War Resource Center is an international coalition of advo-
cates and organizations providing a resource for information, support, and
referrals for all those concerned with the complexities of Persian Gulf War
issues, especially Gulf War illnesses and those held prisoner or missing in ac-

tion.

National Veterans Legal Service Program
The NVLSP is an independent, non-profit veterans service organization that
has been assisting veterans and their advocates for more than 25 years. NVLSP
achieves its mission through education, advocacy, litigation, training advocates
who represent veterans, and publications.

Paralyzed Veterans of America

WWW.pVa.otg
The Paralyzed Veterans of America is a veterans service organization founded
in 1946, provides services and advocacy for veterans of the armed forces who
have experienced spinal cord injury or dysfunction.
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Purple Heart Organization

www.purpleheart.org

The Military Order of the Purple Heart provides services to all combat
wounded veterans and their families, and supports necessary legislative initia-

tives.

Soldiers Angels

www.soldiersangels.com

Soldiers' Angels ate dedicated to ensuring that our military know they are loved
and supported during and after their deployment into harms way.

Veterans Administration Chronic Pain Rehabilitation Center

www.vachronicpain.org

The Chronic Pain Rehabilitation Program is a comprehensive, inpatient
chronic pain treatment program established in 1988 to help veterans with
chronic pain cope with their condition. Since that time it has evolved into a
nationally known center for pain diagnosis, treatment, research, and education.

Veterans Administration Survivor Benefits Web site

www.vba.va.gov/survivors

The Department of Veterans Affairs (VA) has created a new internet web site
for the surviving spouses and dependents of military personnel who died on
active duty and for the survivors and dependents of veterans who died after
leaving the military.

Veterans Consortium Pro Bono Program

http:/ /www.vetsprobono.org

A consortium of four organizations: American Legion, Disabled American
Veterans, National Veterans Legal Services Program, Paralyzed Veterans of
America — Providing volunteer lawyers to help eligible veterans and their fami-
lies with appeals to the Court of Appeals for Veterans Claims.

Veterans for America

www.veteransforamerica.org

Veterans for America (VFA), formerly the Vietnam Veterans of America
Foundation, is uniting a new generation of veterans with those from past wars
to address the causes, conduct and consequences of war. Together, Veterans
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offer a crucial perspective when addressing public and political concerns about
war in the 21st century.

Veterans Health Administration Directive on Pain Management

wwwl.va.cov/Pain Management

Provides information on VA resources and policies related to the effective
management of pain. This site includes information on VA national pain man-
agement policy, the names of key contact people in the VA who may be of
assistance in pain management efforts, links to VA facility web sites that con-
tain information about their pain programs and policies, and links to non-VA
pain management organizations that may serve to support pain management
efforts.

Veterans of Foreign Wars
The VFW mission is to “honor the dead by helping the living” through veter-
ans' service, community service, national security and a strong national

defense.

Wounded Warriors

www.woundedwarriorproject.org

The Project seeks to assist those men and women of U.S. armed forces who
have been severely injured during the conflicts in Iraq, Afghanistan, and other
hot spots around the world.

ADDITIONAL RESOURCES
American Chronic Pain Association
(800) 533-3231

www.theacha.org

National Chronic Pain Society
(281) 357-HOPE (4673)

WWW.nchs-cpr. org

National Pain Foundation

www.nationalpainfoundation.org

Prescription Drug Assistance
Partnership for Prescription Assistance
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(888) 4PPA-NOW / (888) 477-2669
www.pparx.org/ Intro.php

Patient Advocacy

Patient Advocate Foundation
(800) 532-5274
www.patientadpocate.org

Palliative Care

National Hospice and Palliative Care Organization
(703)-837-1500

www.nhpeo.org

Finding A Pain Specialist

American Academy of Medical Acupuncture
(323) 937-5514

www.medicalacupuncture.org/ acu_info/ generalinfo.bin!

American Academy of Pain Management
(209) 533-9744
www.aapainmanage.org/ info/ Patients.php

American Academy of Pain Medicine
www.painmed.org/ membership

American Academy of Physical Medicine and Rehabilitation
(312) 464-9700

WWW.aapmi.or:

American Association of Naturopathic Physicians
(866) 538-2267

www.naturopathic.org

American Chiropractic Association
(703) 276-8800

www.amerchiro.org/ levell _css.fm?T1ID=13

American Holistic Medical Association
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(505) 292-7788
www.holisticmedicine.org/ public/ public.shtm!

American Holistic Nurses Association
(800) 278-2462
www.abna.org/ practitioners/ index.htm!

American Osteopathic Association
(800) 621-1773
www.osteopathic.org/ index.cfm?Pagel D=findado_main

American Pain Society
(847) 375-4715
WWW.ampainsoc.org

American Society of Addiction Medicine
(301) 656-3920
www.asam.org/ search/ search2.html

American Society of Interventional Pain Physicians
(270) 554-9412
www.asipp.org

American Society for Pain Management Nursing
(888) 34-ASPMN / (888) 342-7766

WWW.aspmn.org

American Society of Regional Anesthesia & Pain Medicine
(847) 825-7246

www.asra.con:

Pain Assessment Scales
Pain Assessment Scales
www.partnersagainstpain.com/ index-mp.aspx2sid=3>aid=7825

Pain Assessment Scales for Children
www.childecancerpain.org/ content.cm?content=assess07
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Pain Assessment Scales in Multiple Languages
www.partnersagainstpain.com/ index-mp.aspx?sid=3 & aid=7692

Clinical Trials
Pain Clinical Trials Resource Center
www.centerwateh.com/ ctre/ PainFoundation/ defantt.asp
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Chapter Four

Need-Based Pension for Low-
Income Veterans or
Survivors

By Charlene Stoker Jones, Meg Bartley and Ronald B. Abrams,
National Veterans Legal Services Program

The VA bas two disability benefit programs for veterans called compensation and pension.
They are very different from each other.

Compensation, which is discussed in Chapter 3, “Compensation,” is paid
to veterans who suffer from disabilities that were incurred in or aggravated by
service. Compensation is not based on need. Veterans applying for compensa-
tion benefits do not need to have total disability, low income, ot wartime
service. Veterans seeking compensation, however, must connect their disability
to their time of active duty setvice.

Unlike compensation, pension is a needs-based program similar to Sup-
plemental Social Security income (SSI). You do not have to link your disability
to service. To be eligible for pension benefits, you must have wartime service,
low income, and a permanent and total disability. For pension purposes, the
VA will presume that you are permanently and totally disabled if you are age
sixty-five or over. You may not receive both pension and compensation at the

same time, but usually the VA will pay you the higher amount.
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Surviving family members of a veteran may be eligible for non-service-
connected death pension benefits if they are in financial need. Survivors can-
not receive death pension benefits at the same time they are receiving
dependency and indemnity compensation (DIC) for a service-connected death.

This chapter begins with a discussion of VA pension eligibility require-
ments and the pension claims process. It describes special monthly pension,
old-law pension, Section 306 pension, and the choice to elect improved pen-
sion in place of the older pension programs. The chapter then shifts focus to
VA death pensions for surviving relatives of deceased veterans and concludes
with information on the annual reports required to maintain pension and death
pension benefits.

VA Pension Eligibility Requirements

The purpose of non-service-connected pension, also called improved pension,
is to supplement the income of needy “wartime” veterans who are disabled.
This benefit was originally created as form of welfare to help totally disabled
wartime veterans who would otherwise be living in poverty. Increasingly, it has
become a middle class benefit for veterans and their surviving spouses, even
those with significant assets and income, due to the high cost of long-term-
care.

One key advantage of non-service-connected pension is that your disabil-
ity can be completely unrelated to service. You must meet five requirements to
be eligible for non-service-connected pension benefits:

1. You must be discharged under other than dishonorable conditions.

2. Your disability must not be due to your willful misconduct.

3. You must have served during a period of war.

4. You must be permanently and totally disabled.

5. You must satisfy a means test (verify your low income and net worth).

The Veteran Must Be Discharged Under Other Than
Dishonorable Conditions
You must have been discharged or released from military service under condi-

tions other than dishonorable to receive VA pension. Honorable discharges and
discharges under honorable conditions clearly satisfy the first part of the eligibility test. Bad
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conduct discharges from a special court-martial and discharges under other
than honorable conditions, however, are not automatic bars to VA benefits.
These discharges may or may not make you and your family ineligible. If you
have a negative discharge, the VA will make a special determination on the
character of your service and decide if you are still eligible for VA benefits.

You will not qualify for VA pension if you were released from service as a
conscientious objector, as a result of a general court martial, as a deserter, as
an alien during a period of hostilities, as an officer who resigned for the good
of the service, or as a result of an absence without official leave (AWOL) for
at least 180 continuous days.

There is an exception to this rule if the VA later finds that you were insane
when you committed the offense that led to your release from service (see
definition in the next paragraph). Another exception may be granted in an
AWOL case if you can show that compelling circumstances led to your ab-
sence.

VA regulations define an insane person as one who, while not mentally de-
fective or constitutionally psychopathic, . . . exhibits, due to disease, a more or
less prolonged deviation from his or her normal method of behavior, or who
interferes with the peace of society; or who has so departed from the accepted
standards of the community to which by birth and education he or she belongs
(has become antisocial) as to lack the adaptability to make further adjustment
to the social customs of the community in which he or she resides.

If you are prohibited from receiving VA benefits due to your discharge,
you can request a discharge upgrade from a Discharge Review Board or from a
Board for Correction of Military Records. Discharge upgrade cases can be
complicated and difficult to win. You should contact a representative from a
veterans service organization or an attorney experienced in military law for
help with changing a negative discharge. Services reps are usually associated
with veterans service organization, such as AMVETS, the American Legion,
the Disabled American Veterans, the Veterans of Foreign Wars, and Vietnam

Veterans of America.

Willful Misconduct

The VA will not award you VA pension if your disability was a result of your
own willful misconduct. Willful misconduct is defined as deliberate or inten-
tional wrongdoing with knowledge or wanton disregard of its probable
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consequences. Alcoholism or drug addiction that is not the result of another
condition, such as Post- Traumatic Stress Disorder (PTSD), is considered will-
ful misconduct. Other examples could include criminal acts, venereal disease,
and suicide. This is an area with many exceptions and special rules. If willful
misconduct is a potential issue in your case, consult with a service representa-
tive or experienced attorney for help, as you may still be eligible for benefits.

Service Requirements

You must have served at least ninety days of active duty during a period of war
or ninety consecutive days with at least one day during a period of war. The
ninety days of service requirement is also satisfied if you served in more than
one service period for a total of ninety days. Congress has designated the pe-
riods of war as:
World War I: April 6, 1917-November 11, 1918. If a veteran served
in the former Soviet Union, this period of war is extended through
April 1, 1920.
World War II: December 7, 1941 through December 31, 1946. This
may be extended to July 25, 1947, if continuous service with active
duty on or before December 31, 1946 is established.
Korean Conflict: June 27, 1950 through January 31, 1955.
Vietnam Era: August 5, 1964 through May 7, 1975. For veterans who
served in the Republic of Vietnam, the Vietnam Era begins on Febru-
ary 28, 1961.
Persian Gulf War: August 2, 1990 through a date yet to be deter-
mined.

The conflicts in Iraq and Afghanistan are currently included in the open-
ended Gulf War period.

You do not have to have experienced combat or even served in a combat
zone to be eligible for pension. You only have to have served at least one day
between the start and end dates of the period of war. For example, a veteran
will not be excluded from VA pension because he or she served in Germany
during the Vietnam Era nor will a veteran be excluded if he or she was not
deployed at all during the war.
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Permanent and Total Disability Requirement

For VA pension benefits, you must be totally disabled and the disability must
be permanent. Permanent means the disability is expected to continue
throughout your lifetime. You are considered totally disabled for VA pension
purposes in any of the following circumstances: when you are evaluated (or
rated) 100% disabled based on the VA Rating Schedule (38 C.ER. Part 4);
when the VA determines that you are unable to obtain and retain substantially
gainful employment; or when you are age 65 or older.

In processing a claim for VA benefits, the VA evaluates the severity of
your disability and assigns it a percentage rating based on your symptoms. The
rating may range from zero percent for no disability to one hundred percent
for a total disability. The VA will consider a claim for pension when you have
atleast one disability that is rated at sixty percent or higher. It will also consider
a claim if you have more than one disability and at least one of your disabilities
is rated at forty percent or higher and the combined total of all of your dis-
abilities is seventy percent or higher.

In some instances, the VA will presume that you are permanently and to-
tally disabled. When a permanent and total disability is presumed, the VA does
not require you to prove the extent of your disability. This type of presump-
tion is common when veterans receive long-term care in a nursing home or the
pension applicant is age 65 or older.

In some cases, VA Regional Office (VARO) officials may grant a veteran
pension benefits even if his or her disabilities do not meet the general evalua-
tion requirements. The VA calls this a grant of pension on an extra-schedular
basis. It occurs when the veteran is unemployable by reason of factors thatare
not included in the VA rating schedule and may include the nature of his or
her disability(ies); age; occupational background; education; and other, related
factors.

Income and Net Worth Limits

Claimants for VA pension benefits must demonstrate financial need by show-
ing that they have low income and low net worth. The VA uses a complicated
formula for determining pension eligibility and it is summarized below.
First, the VA calculates a claimant’s maximum annual pension rate
(MAPR). This is the maximum dollar amount that the claimant is potentially
eligible to receive. To calculate the MAPR, the VA must first identify the type
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of beneficiary involved, because a different rate may be paid depending on
whether the beneficiary is a veteran, surviving spouse, or child. Next, the VA
must count the number of dependents to be considered because the MAPR is
increased by the number of dependents. Next, the VA must decide whether
the pension beneficiary is entitled to any of the increased benefits that are
available to veterans with certain severe disabilities.

After calculating the claimant’s MAPR, the VA then calculates the vet-
eran’s income. The VA determines the claimant’s countable income for the
coming year, which is the 12 months beginning the month after the VA re-
ceives a written request for benefits. The general rule for countable income is
that all income is included, or counted as income, unless specifically excluded
under VA regulations. Actually, a veteran’s yeatly income is better described as
the family’s yearly income because it includes all of the veteran’s income, the
spouse’s income, and dependents’ income (if the veteran is living with his or
her spouse and dependents). Usually, the only income that is not counted is
Supplemental Social Security income and the value of maintenance services
provided by a friend or relative to the veteran (usually money or the value of
housing). Most unreimbursed medical expenses can be deducted from the VA
countable income. The VA will require that the veteran submit his or her Social
Security number to the VA when applying for pension benefits so that the VA
can verify a claimant’s Social Security benefits by checking information from
the Social Security Administration and other income by checking information
from the Internal Revenue Service.

If the veteran informs the VA that he or she will receive some income in
the next year but the amount is uncertain, the VA will use an estimate when
calculating countable income. The VA will pay the pension benefit at the low-
est possible rate to avoid an overpayment. The VA, however, will not count
future benefits if it is not certain they will be paid. For example, only after the
veteran actually receives Social Security Disability Income (SSDI) will it be
considered income by the VA.

If your countable income exceeds the MAPR calculated for you, you will
not be entitled to any VA pension benefits and your claim for improved pen-
sion will be denied. If your countable income does not exceed the MAPR, then
the VA will reduce the MAPR dollat-for-dollar by the amount of your count-
able income. If your annual income is zero, you may qualify for the full
amount of the MAPR per year, which as of December 1, 2007, was $11,181
for a single veteran without dependents. Updated MAPR information may be
found at www.vba.va.gov/bln/21/Rates/pen01.htm. After calculating the an-
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nual amount if any that you are owed in pension, the VA divides this annual
amount by twelve to determine the monthly amount owed to you.

Normally, financial need will be shown when the veteran’s net worth is less
than $80,000. Net worth is the market value, less mortgages, of all real and
personal property owned by the claimant. The claimant’s home is not included
in determining net worth. If a veteran’s net worth exceeds $80,000, he or she
should include an explanation as to why the claim should not be denied for
excess net worth. For example, veterans in high cost-of-living areas should
point that out to the VA that they live in such areas.

Initiating a Claim for Improved Pension

To initiate a claim for pension, you should notify the VA in writing that you are
secking all benefits to which you may be entitled, specifically pension, and re-
quest that the VA provide you with the appropriate application form. This can
be done by simply sending a letter to the VA.

After you initiate your claim, get help. Ask a service organization to repre-
sent you. The service organization will represent you before the VA for no
charge. Do not fill out any VA form until you have an opportunity to consult
with your service representative. These representatives are usually called serv-
ice officers.

The date on which the VA received your letter should serve as the effective
date for the pension award, but the first payment date will be the first day of
the following month. In response to your letter, the VA will probably send you
a VA Form 21-5206, “Veteran’s Application for Compensation and Pension.”
When filling out the form, you should be prepared to provide your service in-
formation, marital and dependency information with certified copies of
marriage or birth certificates, employment history, and net worth and income
information.

If you were permanently and totally disabled before applying for pension
benefits, you may be eligible to receive a retroactive award, which is an award
of up to one year’s worth of pension benefits. In your claim, you need to ex-
plain that your disability prevented you from filing the claim for pension when
you became disabled. For example, you may have been hospitalized and unable
to submit your application. You need to file a specific claim asking for retroac-
tive pension benefits.
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Special Monthly Pension

Veterans with severe disabilities may be eligible for increased VA benefits,
known as special monthly pension (SMP). There are two types of special
monthly benefit payments—housebound benefits and aid and attendance
benefits.

Housebound benefits are available to veterans with a single disability rating
of 100% who are essentially confined to their homes. A veteran may also be
entitled to housebound benefits if he or she has a 100% disability rating with
an additional disability rating of 60% or more even if he or she is not house-
bound.

Aid and attendance benefits are available to veterans requiring assistance to
perform tasks associated with daily living. A claimant requiring skilled nursing
care in a nursing home because of a physical or mental incapacity may be enti-
tled to the aid and attendance benefit. However, you do not have to be in a
nursing home to receive the benefit. Entitlement may be established by show-
ing that the veteran is unable to dress or undress or keep him or herself clean,
that regular adjustments to any special prosthetic or orthopedic appliances are
often required, or that a mental incapacity requires assistance on a regular basis
to protect the claimant from the hazards of daily life. Entitlement can also be
established if the veteran is blind or neatly blind (5/200 vision in both eyes,
with corrective lenses, or contraction of the visual field to five degrees or less).
Special monthly pension benefits are important because they can increase the
veteran’s monthly payments by a significant amount. The VA must consider a
veteran’s entitlement to SMP benefits whenever a veteran’s single disability is
rated as one 100%.

Special Issues for Elderly Veterans

Family members and advocates of eldetly or totally disabled veterans may want
to consult with an elder law attorney because the eligibility or potential eligibil-
ity for non-service-connected pension benefits can have a huge impact on
estate planning, asset protection efforts, and long-term care planning
Medicaid has a five-year look-back period.

Nevertheless, for assessing assets for Medicaid eligibility, the VA does not
have a look-back period in assessing assets for non-service-connected pension.
(If a needs-based benefit has a look-back period, then any asset that you gifted
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away—and some other transfers—during that period counts as if it were still
your property in determining whether you are eligible for the benefit.)

Also, for pension purposes most medical expenses can be deducted from
income and the cost of nursing home care, assisted living care, and home care
may be considered a medical expense. In some cases, even a veteran with sig-
nificant income becomes eligible for pension or pension plus aid and
attendance once the cost of medical care is deducted from income due to the
high cost of long-term care. The VA rules for pension should be considered in
conjunction with the rules for Medicaid eligibility to determine the best course
of action for a veteran and a veteran’s family. There is no substitute for consul-
tation with an experienced elder law attorney.

Old-Law Pension

The old-law pension program ended July 1, 1960 and is therefore available only
to veterans who began receiving pension benefits prior to this date. Section
306 pension program was available between July 1, 1960, and December 31,
1978. The main difference between these older pension programs and the im-
proved pension program is the way in which a spouse’s income is considered
when calculating the income and net worth of a veteran. The old-law pension
did not consider the spouse’s income at all in its calculations and Section 306
pension counted only the spouse’s unearned income, such as Social Security
benefits.

Veterans in receipt of old-law pension or Section 306 pension may elect to
receive improved pension instead of the older pension program. However,
veterans should proceed with caution and seek the advice of a service officer
before making this change to the improved pension because an election of
improved pension is permanent and cannot be withdrawn or changed. One
advantage of electing improved pension is that veterans may be eligible for
special monthly pension or housebound benefits under the improved pension
program. A veteran who is unsure of whether he or she is eligible for special
monthly pension should ask a service officer to write to the VA Regional Of-
fice (VARO) to inquire whether the veteran would be entitled to special
monthly pension if he elected to receive improved pension. Of course this
letter should not be written in such a way that suggests the veteran is definitely
electing to receive improved pension. Another advantage is that the maximum
annual pension rate is much higher for improved pension than for the older
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pension programs. Again, a veteran should be cautious to make sure that he or
she meets all of the qualification requirements for the improved pension be-
fore electing to change.

Spouses who receive old-law death pension benefits or Section 306 death
pension benefits are considered to have a “protected pension.” This means
that their benefit rates are protected and will not change. However, spouses
may wish to elect to receive improved pension benefit so that they may estab-
lish entitlement to aid and attendance or housebound benefits. However,
spouses too should proceed with caution and ensure that they are eligible for
improved pension before electing to receive it. The rates for the protected pen-

sion programs can be found at www.vba.va.gov/bin/21/Rates/pen03.htm.

Non-Service-Connected Death Pension

Introduction

Non-service-connected death benefits are pension payments for low-income
surviving spouses and surviving dependent children. A veteran’s dependent
parents are not eligible for non-service-connected death pension.

The basic eligibility requirements for non-service connected death pension
are that the veteran would have met the basic eligibility requirements for VA
benefits described in the section Eligibility for VA Benefits and the survivor
demonstrates financial need. The survivor need not be disabled, nor is it neces-
sary that the veteran have established entitlement to VA benefits before his or
her death. The disability of the survivor is not at issue in claims for death pen-

sion.

Eligibility for Death Pension

A surviving spouse secking death pension benefits must satisfy additional crite-
ria to be eligible. The surviving spouse must have been married to the veteran
for atleast one year prior to the veteran’s death. If the spouse was not married
to the veteran for one year, the spouse may still be eligible if a child was born
to them before or after the marriage. The surviving spouse may receive an in-
creased pension amount if the spouse has custody of the veteran’s biological
or adopted children.
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If the surviving spouse married the veteran after discharge, death pension
can be paid if the surviving spouse married the veteran before the following
dates:
* For veterans of the Mexican Border Period and World War I, the
marriage must have occurred before December 14, 1944.

*  Porveterans of World War II, the marriage had to occur before Janu-
ary 1, 1957.

* For veterans of the Korean Conflict, the marriage had to occur be-
fore February 1, 1965.

* For veterans of the Vietnam Era the marriage had to occur before
May 8, 1985.

* For veterans of the Persian Gulf War, the marriage had to occur be-
fore January 1, 2001.

A veteran’s child may be eligible for death pension benefits in his or her
own right if the child is not in a surviving spouse’s custody, or if there is no
surviving spouse who is entitled to pension. Children are not entitled to im-
proved death pension if they are in the custody of a surviving spouse with
excessive income or net worth. If a child is in the custody of a surviving
spouse who has remarried, the income of the surviving spouse and new hus-
band or wife will be considered when determining the child’s eligibility.
However, when the child’s legal guardian or custodian is not the child’s parent,
the income of the legal guardian’s spouse will not be counted.

The countable income and net worth for a veteran’s survivor seeking im-
proved death pension is determined in the same way as for a veteran seeking
improved pension. When calculating income, the VA will consider the income
of the entire household. The only difference is in the timing of when the VA
begins paying death pension. If the veteran was not receiving VA pension
benefits or compensation prior to his death, the payment will be withheld for
the first month after the veteran’s death, meaning payment will start two
months after the veteran’s death. If the veteran was receiving some benefits
from the VA prior to his death which exceeded the amount that the spouse will
receive, the survivor will receive the amount due to the veteran for that month
and the death pension amount will begin the following month.

The MAPR for death pension is lower than the MAPR for a veteran seek-
ing VA pension. As of December 1, 2007, the MAPR for a surviving spouse
was $7498. More information about death pension rates may be found at
www.vba.va.gov/bln/21/Rates/. The monthly death pension benefit rate may




156 Needs-Based Pension

be increased with aid and attendance benefits or housebound benefits. The
eligibility criteria that apply to veterans seeking special monthly pension also
apply to surviving dependents seeking a special monthly allowance.

Applying for Non-Service-Connected Death Pension

To apply for death pension benefits, the surviving beneficiary should send a
letter to the VA stating that the survivor seeks death pension benefits and re-
quests that the VA send the proper form. The VA should reply by sending the
beneficiary a VA Form 21-534, “Application for Dependency and Indemnity
Compensation, Death Pension, and Accrued Benefits by a Surviving Spouse or
Child.” An application for survivor’s benefits filed with the Social Security
Administration will also be considered a claim for VA benefits. Please note that
while there is no time limit for applying for death pension; in order to qualify
for death pension benefits dating back to the veteran’s death, the survivor must
submit a VA Form 21-534 within a year of the veteran’s death.

When filing for non-service-connected death pension, the survivor must
submit proof of his or her relationship to the veteran. This may be accom-
plished by submitting a certified copy of a marriage license or, in the case of a
dependent child, a birth certificate may be submitted. As always, it is important
to get help from a qualified veterans service officer before applying for non-
service-connected death pension. For more information about veterans serv-
ice representation, consult your local telephone directory under the names of
veterans service organizations or the office of your county or state-funded
veterans assistance office. The VA Web site www.va.gov has a directory of vet-
erans service organizations and state veterans affairs offices.

Annual Reports for Improved Pension Beneficiaries

The VA requires veterans receiving VA pension and survivor beneficiaries re-
ceiving VA death pension to file annual reports that detail their previous year’s
income. These reports are called Eligibility Verification Reports (EVRs). If an
EVR is not completed and returned within sixty days of the VA’s request for
it, the VA will suspend the award or disallow a claim. The VA uses these re-
ports to verify that a beneficiary is still eligible to receive pension and to adjust
the amount of a recipient’s award.
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The VA has identified some common problems in EVRs filed by veterans
and survivor beneficiaries. These errors include improper signing and dating of
forms, leaving blocks unmarked when the word “none or zero” is required,
incorrect Social Security information, and incorrect addresses. Such errors
could result in delay and suspension of benefits. Extra care in completing the
EVR is recommended and a veteran may wish to seek the assistance of a vet-
erans service representative.

Supplemental Security Income benefits should not be counted as income
for VA pension purposes but the VA counts other Social Security benefits.
Often the Social Security Administration subtracts a claimant’s monthly Medi-
care premium from his or her SSDI benefits check. However, this is countable
income for VA pension purposes and the claimant must report it. If the claim-
ant fails to report it as income, the VA could treat it as an overpayment, and
overpayments generally must be repaid.

The National Veterans Legal Services Program (NVLSP) would like to
thank and acknowledge the fine work performed by Margaret 1. Crews, a law
clerk for NVLSP and a third-year law student at the Catholic University’s Co-
lumbus School of Law. Ms. Crews did much of the preliminary work for many
of the chapters and subchapters authored by NVLSP.

The National Veterans Legal Services Program (NVLSP) is an independent,
nonprofit, veterans service organization dedicated to ensuring that the U.S.
government honors its commitment to our veterans by providing them the
federal benefits they have earned through their service to our country. NVLSP
accomplishes its mission by:

* Providing veterans organizations, service officers and attorneys with
training and educational publications to enable them to help veterans
and their dependents obtain all of the benefits that they deserve.

* Representing veterans and their dependents who are seeking benefits
before the U.S. Department of Veterans Affairs and in court.

* Placing meritorious cases (especially cases involving claims of ser-
vicemembers and veterans of Iraq and Afghanistan) with volunteer
pro bono attorneys.

Copyright 2008, National Veterans Legal Services Program



Chapter Five.
Explaining the VA Claims and
Appeals Process

By Charlene Stoker Jones, Meg Bartley and Ronald B. Abrams,
National Veterans Legal Services Program

Introduction

To avoid any unpleasant surprises, when seeking compensation or pension
from the VA, you should have an understanding of the claims and appeals
process. This chapter should give veterans and eligible dependents a basic
overview of the claims and appeals process for VA benefits. Beyond the claims
for federal benefits that are discussed here, veterans should know that many
states provide their own benefits to veterans. To learn more about state bene-
fits, contact your state or county department of veterans affairs.

EDITOR’S NOTE: This chapter contains a lot of details on how veterans claims
and appeals are processed. We are not saying that veterans who are represented by a service
representative (sometimes called a “service officer”) or attorney need to memorize all these
details. Veterans should rely on their rep or attorney to know the details. Still, veterans will
benefit from reading through the chapter and getting an idea of the deadlines and other com-
plexcities involved.
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You should know that the amount of evidence that you need to win a
claim for VA benefits is relatively low. Television has made everyone familiar
with the standard of proof in a criminal case, which is typically that the evi-
dence shows guilt “beyond a reasonable doubt.” Another common standard of
proof is the “preponderance of evidence” standard often used in civil lawsuits,
with the winner being the side with the most favorable evidence. In claims for
veterans benefits, the VA can deny a claim only if the preponderance of evi-
dence weighs against the claim. If the evidence is even, creating an equal
balance for and against the claim, the claim must be granted. This is sometimes
called the “benefit of the doubt” rule because where the evidence is even, the
veteran gets the “benefit of the doubt” and wins.

When a claim is first filed, it is received and decided by the local VA Re-
gional Office (VARO). Each state usually has its own VARO, but some larger
states have more than one. You can find which VARO will process your claim
at the VA’s Web site, www.va.gov, by clicking on a link called “Find a Facility.”
If your claim is granted at any point during the claims or appeal process, you
should start to receive the benefits that have been granted. If your claim is
fully granted, the claims process ends for that particular claim. If the VARO
denies your claim, you may wish to appeal.

The first level of appeal is to the Board of Veterans’ Appeals (BVA or
Board) and if the claim is not satisfied at the BVA level, you may appeal to the
U.S. Court of Appeals for Veterans Claims (CAVC). It is important to keep in
mind that throughout the process, there are rules that govern when to file, how
to file, and what evidence is required to win your claim. These rules, which will
be explored later in this chapter, not only apply to you as the claimant, but
some of them apply to the VA as well. This means that you may have grounds
to appeal a negative decision when the VA does not uphold its end of the bar-
gain by providing you with certain notice and information. It also means that
you could lose your case for failing to follow the proper procedure. In addition
to the system of appeals, there are several steps that you may take to have your
claim reviewed outside of the traditional appeals process. Such steps include
requesting review by the VARO or the BVA of their own negative decisions.

Representation

The first thing that you should know about the VA claims process is that it is
complicated and confusing and can be frustrating. Therefore we highly rec-
ommend that claimants seck assistance from a county, state, or national
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veterans service organization. National organizations include but are by no
means limited to The American Legion, AMVETS, the Disabled American
Veterans, the Military Order of the Purple Heart, the Veterans of Foreign
Wars, and Vietnam Veterans of America. Contact one of these organizations
(see the appendix at the end of this book for contact information) and ask to
be referred to a service representative (also called a “service officer”) employed
by the organization. Service reps will assist you without charge.

Not all veterans seeking something from the VA are making claims for
benefits, but if you are doing so, you can be represented by a service rep but
can choose instead to be represented by an agent or an attorney. An “agent” is
a layperson who is permitted (recognized) by the VA to represent claimants
seeking VA benefits. Agents and attorneys may, in certain circumstances,
charge a fee for their services. Service representatives may never charge fees.
We suggest that veterans and other claimants seeking VA benefits first contact
a service representative, because they do not charge a fee and because lawyers
and agents are less likely to get involved at the beginning of a claim because
they are not permitted to charge a fee until the claim is first denied. The termi-
nology can be confusing, and we will confuse you further by explaining that
anyone representing you may correctly or incorrectly be called your “represen-
tative” or your “advocate.”

If you choose an organization (through its service rep / service officer) to
represent you, you or your representative must complete and file (with a VA
Regional Office) a VA Form 21-22, “Appointment of Veterans Service Orga-
nization as Claimant’s Representative.” This form will notify the VA that you
are officially represented by a veterans service organization. Attorneys and
agents (these people do not work for service organizations), must file VA
Form 21-22a to be accepted by the VA as the holder of the claimant’s power
of attorney (POA).

The VA recently changed a rule that prohibited veterans from hiring attor-
neys until after the Board of Veterans’ Appeals had issued a negative decision.
Now veterans may hire attorneys to represent them in an appeal at a much ear-
lier stage in the VA adjudication process. Attorneys (or agents) can now be
hired once the claimant receives his or her first negative decision from the VA
Regional Office (VARO). A negative decision by the BVA is one that partly or
fully denies a veteran’s appeal and a negative decision by a VARO is one that
partly or fully denies a veteran’s claim.
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Applying For Benefits

Time is of greatimportance when applying for VA benefits. This is because if
the claim is successful, the VA usually grants benefits back to the date when
the VA first received notice of the claim. To start a claim, you should send a
signed and dated letter to the local VARO as soon as you realize that a possible
claim for benefits exists. The letter should state “I apply for [identify the de-
sired benefit], and any other benefits that I may be entitled to. Additional
documentation will be submitted.” This letter is considered an informal claim
and if the claim is eventually granted, the benefits may be paid back to the date
when the VARO received it. Remember, it is not necessary to gather all of the
evidence needed to win your claim prior to applying for benefits.

Once the VA receives the informal claim for VA benefits, if it is the first
time that you have filed for this VA benefit, the VA will respond by sending a
formal application form, VA Form 21-526, “Application for Compensation
and Pension.” This form must be completed within a year from the date when
the VA Form 21-526 was mailed to you. If you do not submit the VA Form
21-526 by the one-year deadline, the effective date for any award of benefits
will be the date on which the VA finally receives the form but if you submit
the form before the deadline, the effective date will be the date that the VA
received the informal claim.

VA forms should be filled out to the best of your knowledge and the pat-
ticular benefit you are seeking should be identified on the form. You have the
right to review your military service records and other VA records before
completing the application. Of course, an advocate should help you complete
the form and review all written documents prior to submitting them to the VA.
Recently, the VA began offering veterans the option to electronically file their
claims for VA benefits. The program, “Veterans On-line Application”
(VONAPP), may be accessed through the VA’s Web site, www.va.gov. How-
ever, certain claims cannot yet be applied for online, including claims for an
increase in service-connected disability rating. Surviving spouses, dependents,
and reservists also may not be able to apply for pension online.

The VA is required by law to notify you and your representative if your
application form is incomplete. The VA will not assist you in gathering evi-
dence or schedule any necessary medical examinations until you submit the
missing information.
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Claims

There are three different types of claims: a new or original claim; a claim for
revision of a previous final decision based on clear and unmistakable error
(CUE); and a reopened claim. The type of claim affects the decision-making
process used by the VA to develop and decide the claim. For example, a re-
opened claim will be considered only after the claimant presents “new and
material” evidence. This requirement does not apply to a new or original claim.

A new or original claim can take many forms. Obviously, the first time you
apply for a benefit, you have a new and original claim. Also, the VA treats
claims for service connection for a new condition as new and original claims.
Claims for an increase in disability rating and all claims for non-service-
connected pension are also adjudicated by the VA as new claims. Claims for
increased disability ratings are new because they are based on a current conten-
tion that the service-connected disability has increased in severity. Claims for
non-service-connected pension benefits are considered new even if a veteran’s
previous request for pension benefits was denied. This is because pension is
based on cutrrent income and current disability and a veteran’s income and dis-
abilities may change over time.

A claim that the VARO made a clear and unmistakable error (CUE) in a
previous rating decision is considered an original claim, because the VA is cor-
recting a prior decision rather than reopening it. The VA describes CUE as
occurring when either the VA decision-maker did not know the correct facts
of the case when making the decision or the VA decision-maker incorrectly
applied the law to the facts. A CUE is the type of error that is not debatable
and had the error not been present, the outcome would have been different.
To base a claim on CUE, you must specifically state when and how the CUE
occurred. It is not enough to simply claim that the VA was wrong. Also, you
should be aware that the VA does not consider a CUE claim to be an “applica-
tion claim for benefits.” Because of this, the Veterans Claims Assistance Act
of 2000 (VCAA) requiring the VA to assist claimants, does not apply to CUE
claims. CUE claims are unusual because winning one allows you to receive an
catlier effective date. A decision to reverse or change a previous decision based
on CUE “has the same effect as if the decision had been made on the date of
the prior decision.” This means that the effective date that would have been
given to the previously denied claim had it been granted actually becomes the
effective date. There is no time limit for requesting review of a previous deci-
sion for CUE, and a denial of a CUE claim may be appealed.



The American Veterans and Servicemembers Survival Guide 163

When a veteran seeks a new decision on a claim that was previously de-
nied, the claim is considered a reopened claim. The three types of claims that
can be reopened are claims for service connection of a veteran’s disability,
claims filed by a surviving family member for service-connected death com-
pensation, and claims for burial benefits. A veteran should consider reopening
a claim if he or she previously failed to submit important evidence or if the
VA wrongly denied the previous claim. Reopened claims may be helpful to es-
tablish entitlement to benefits when a veteran failed to appeal a negative
decision before the deadline. However, in order to get the earliest possible ef-
fective date for payment, you should always attempt to timely appeal your case
rather than waiting to reopen the claim. You may attempt to reopen a claim at
any time after it has been finally denied and there is no limit on the number of
times that you can file to reopen a claim.

Veterans can reopen a claim that has otherwise been finally denied with
“new and material” evidence. The VA defines “new and material” evidence as
evidence that was not previously submitted to the VA and relates to an
unestablished fact necessary to prove the claim. Simply put, the requirement of
new evidence means that the evidence should be different and not overly simi-
lar to evidence that was already considered. The requirement of material
evidence means that the evidence should raise a reasonable possibility of sup-
porting the claim. Until a claim has been reopened, the VA does not have to
schedule a VA examination although it does have to attempt to obtain evidence
identified by the claimant. To determine whether evidence is new and matetial,
you and your advocate should review the most recent decision denying the
claim. A helpful place to look is in the VARO’s statement of the case which
should give its reasons for denying the claim. In addition, the VA is required to
provide detailed information to claimants who file reopened claims, with the
VA explaining why a previous claim was denied and what evidence would, if
submitted, qualify as “new and material.”

The VA considers two issues in connection with a reopened claim. First,
whether the claim should be reopened because the new and material evidence
has been submitted. Second, if new and material evidence has been submitted,
whether the claimant is entitled to the benefit sought, considering all the new
and old evidence and reviewing the case without giving any weight to any pre-
vious VA decision denying the claim or to the fact that the VA may have
previously disbelieved some of the old evidence.
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This two-step analysis shows that even when the VA decides that new and
material evidence has been submitted, the claim is not yet won. The VARO
may still deny the reopened claim because the VA has determined that all the
evidence of record still does not make it as likely as not that the benefit should
be granted. Of course, the claimant can appeal both the decision by the VA
Regional Office not to reopen the claim because new and material evidence has
not been submitted and a decision that the evidence of record still does not
support the grant of benefits.

One significant factor in favor of the claimantis that the VA cannot refuse
to reopen a claim simply because it does not believe the “new and material”
evidence. The VA must treat new evidence as believable; howevet, you are not
out of the woods just yet. Even though the VA must accept the evidence and
reopen the claim, the VA ultimately will determine how much weight to give
the new evidence when it considers the merits of the reopened claim.

Evidence

Once the claim has been filed, you and your representative should begin to
gather evidence to support the claim. Supporting evidence may include private
medical records, service medical records, statements from the veteran about
symptoms and events, and statements from his or her family and friends.

If the VARO finds that the claim is plausible, the VA must also help you
gather evidence. This does not mean that the VARO is granting the claim; it
simply means that the VARO believes the claim is plausible. The VA has the
responsibility to specifically inform you of the information and evidence that
is not in the record but necessary to prove the claim, the information and evi-
dence that the VA will obtain, and the information and evidence that you must
submit. The VA may request that you provide any relevant evidence in your
possession.

If the VA requests that you provide certain information or evidence, you
must submit the information within a year of the date that the VA request was
sent. If you do not respond to the VA’s request within thirty days, the VA may
decide the claim prior to the expiration of the one-year period. If you later
submit the requested information within a year of the VA’s request, the VA
must re-decide the case. A few words of caution: even though you have a year
to submit requested information, you should submit this information as soon
as possible to avoid the premature denial of a claim and even though the VA is
required to help gather evidence, you should not just rely on the VA to do so.
You and your advocate (your service representative or qualified attorney)
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should discuss together what evidence you should obtain and submit to sup-
port your claim.

Medical Evidence

You and your advocate (who may be a service representative [also called a
“service officer”], an attorney, or an agent) should obtain your medical records
from your private doctors and from the VA. It may be helpful to write a list of
all of the VA medical hospitals or clinics where you were treated before and
after service and of any private doctors whom you saw about to the condition.
The VA is required by law to make reasonable efforts to obtain relevant re-
cotds that you identify to the VA and authorize the VA to obtain in connection
with a claim. If after reasonable effort, the VA is unable to obtain some of the
private records listed, the VA must notify you and your advocate with a de-
scription of any further action that will be taken concerning the claim. As for
records that are held by federal agencies or departments, the VA is required to
continue its efforts to obtain the records unless it is reasonably certain that
such records do not exist or further efforts to obtain the records would be use-
less. The VA’s duty to assist in obtaining records is heightened when federal
records, such as a veteran’s service medical records, are lost.

Military medical records or service medical records may be helpful in es-
tablishing that the veteran was treated for a problem during service that is
linked to the claimed condition. Copies of specific service treatment records
may be requested. You have the right to one free copy of your VA claim file (c-
file). You should not hesitate to exercise this right, because it allows you to see
what information the VA has gathered about the claim and it allows you to
double-check that the VA’s records are correct. To obtain a free copy of your
claim file, you or your representative should send a letter to the VARO han-
dling the claim stating, “I am exercising my rights under the Privacy Act to
obtain a free copy of all my VA records.”

A current medical examination is often necessary for the VA to determine
the severity of a claimed condition and in many instances to determine if a
particular disability is linked to service. A medical examination is required by
law if after the VA has considered all information and evidence, the file indi-
cates that the disability may be associated with the claimant’s service but the
file does not contain sufficient medical evidence for the VA to make a decision
on the claim. To increase the likelihood that a medical examination will be
granted, veterans may want to submit detailed lay evidence addressing the dis-
ability. This may include detailed statements from the claimant, his or her
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family, friends, and co-workers regarding how often symptoms occur, the se-
verity of symptoms and their effects on his or her daily life.

Once it has been established that a medical examination is necessary, the
VA is required to provide a thorough and current medical examination to the
veteran. A VA doctor should review the veteran’s entire record, examine the
veteran, and give a full report of the veteran’s condition. When you go in for
an exam, you should ask the VA doctor whether he or she has access to your
entire claims file. If the VA doctor does not, you should report this to your
advocate. It is also important to remember that the VA doctor is not examining
you as your private doctor; he or she is examining you to determine if you are
entitled to benefits. Use caution in what you reveal to VA doctors, as poten-
tially harmful statements made in front of a VA doctor could come back to
haunt you.

If your claim involves a medical matter and you can afford to see a private
doctor, you should do so and request that the doctor write a medical report
regarding such matters as the severity of the claimed disability and whether the
condition is linked to service. Sometimes it is helpful for your advocate to ex-
plain to the private doctor exactly what information is needed and what the VA
expects from the examination, so that the doctor knows what to include in the
report. Again, you should share the report with your representative prior to
submitting it to the VA. If the medical opinion does not support the claim, you
are under no legal duty to send it to the VA unless the VA specifically requests
1t.

Military Personnel Records

Military personnel records are important to the claim. You will need a copy of
your discharge form or DD 214 to establish your eligibility for VA benefits.
Records of awards, combat medals, and military occupational specialties may
be useful to corroborate certain types of disabilities that may have occurred in
or from combat, such as physical wounds or Post-Traumatic Stress Disorder
(PTSD). A veteran is entitled to one free copy of his or her military personnel
records. A letter requesting the records should be sent to the National Person-
nel Records Center in St. Louis, 9700 Page Blvd.; St. Louis, MO 63132. You
can make an online request for your military records at

www.vetrecs.archives.cov.

If a veteran learns that his or her records have been destroyed, he or she
should request that the VA help rebuild the records. To help with the recon-
struction of the records, the veteran should provide details about his or her



The American Veterans and Servicemembers Survival Guide 167

military experiences, especially those relating to the claimed condition. You
should provide the dates and locations of service, the name of your unit, the
names and ranks of commanding officers and fellow servicemembers, and a
detailed description of any accident, injury, disease, or treatment you had in
service that relates to the claim.

VA Decision Letters

Once the VA decides a claim, it will send you and your representative (service
rep, attorney, or agent) a letter notifying you of the decision. If the VARO de-
nies the claim, evaluates a condition at a lower than desired level, or assigns an
undeserved effective date, you can appeal or request reconsideration by the
VARO. To begin the appeal process, a veteran should, with the help of his or
her advocate, file a notice of disagreement (NOD) and request a copy of the
rating decision. An NOD can be in the form of aletter to the VA that includes
the date of decision and claim number and outlines the reasons that you dis-
agree with the VARO decision and states that an appeal is desired. If the
negative decision covered more than one issue, you should specifically state
which issue you plan to appeal or that you plan to appeal all issues. The NOD
must be mailed to the VA within one year of the date of the VARO’s decision
letter. There are no extensions to this deadline and you will lose your right to
appeal if the deadline is missed. If the VARO’s decision becomes final, a vet-
eran can reopen his or her claim, but a showing of new and material evidence
may be required. Also, the effective date of the claim will change and the vet-
eran will lose back benefits that he or she would have been eligible for if a
timely appeal had been filed.

The VA will respond to an NOD by sending a statement of the case
(SOC), which summarizes the evidence considered and the relevant VA law
and explains how it came to the decision. The SOC should be mailed with a
blank VA Form 9 which is a Substantive Appeal form for the veteran to com-
plete and return. A “Substantive Appeal” is a document containing your
arguments as to why the decision you are appealing was wrong. Sometimes the
term means Form 9 and sometimes it means the arguments themselves. The
veteran should not delay in completing the VA Form 9, because the VA has a
long backlog of appeals of VA actions on claims and it may take several years
before an appeal is decided by the Board of Veterans” Appeals. Once the VA
Form 9 is filed, the case is assigned a number at the Board based on when the
Board received the form. Cases are considered in order of the number as-
signed. The Board may consider a request by the veteran to expedite a case for
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eatlier consideration, but this is granted only in exceptional cases such as where
the veteran is terminally ill.

When an SOC is inadequate because it fails to provide the claimant with
enough information as to the reason for the decision, the VARO is required to
issue a supplemental statement of case (SSOC). You are not required to re-
spond to the SSOC as long as a Substantive Appeal has already been filed in
response to the initial SOC. In fact, you should not respond to the SSOC un-
less a Substantive Appeal has not yet been filed as to a claim in the SSOC,
because such a response could delay the appeal.

Optional Appeal to a Decision Review Officer

If a veteran’s claim has been denied, he or she can request review by a Deci-
sion Review Officer (DRO). You may include this request in your NOD or
request review by a DRO separately. You should know that a DRO cannot
change any aspect of the decision that is favorable to you unless it contains a
clear and unmistakable error; thus a favorable decision cannot be changed
simply because the DRO disagrees with the VARO decision.

The DRO can issue a new decision and can grant all the benefits sought by
the veteran. The previous denial should not be considered in the DRO’s deci-
sion. Instead, the DRO takes a fresh look at the evidence of record and the
law. The DRO “review decision” should look very much like a VARO decision.
It should include a summary of the evidence, references to pertinent laws, a
discussion of how these laws affected the decision, and a summary of the rea-
sons for the decision. If the DRO returns a decision that is unfavorable, you
need not restart the appeals process. Unless the claimant withdraws the NOD,
the VA will issue an SOC and the claimant will have time to perfect his or her
Substantive Appeal.

The claimant may request another DRO review if the first DRO granted
service connection (or if service connection was subsequently granted by the
VARO) and the claimant desires to appeal another issue, such as the disability
rating assigned or the effective date.

VARO Hearings

Before or after completing the Substantive Appeal, you may request a personal
hearing at the VARO. Most claimants wait until after an initial VARO denial
before requesting a hearing. A personal hearing allows you to meet in person
with a VA hearing officer and discuss why the claim should be granted. Usually
VARO hearings are held at the VARO that issued the initial decision. If it is
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inconvenient for the claimant to travel to the VARO for a hearing, sometimes
it is possible to arrange to have the hearing at a closer or more convenient VA
facility.

It can be helpful for the hearing officer to actually see the veteran and ask
questions about how the veteran copes with a condition. You and your repre-
sentative should always prepare before going to a VARO hearing. Arguments
and evidence in support of the claim should be well organized. The veteran
should be prepared to testify and to answer questions that the VA hearing offi-
cer will ask. Any witnesses should also be adequately prepared for the hearing,
Please take note that if you and your advocate are not propetly prepared for
the hearing, it may cause the hearing officer to question the credibility of your
evidence, which could severely hurt your claim.

Hearings at the VARO are non-adversarial in nature, which means the
hearing officer is there to gather information and is not supposed to cross-
examine you or your witnesses. There is no set format for a hearing at the
VARO and generally the VA allows the claimant and representative to organize
the presentation of the hearing. Although the VA has the power to issue sub-
poenas that require witnesses to appear at hearings and to take affidavits,
claimants and their representatives rarely ask that the VA issue subpoenas so
the VA rarely uses this authority.

Substantive Appeal

The Substantive Appeal, which is usually filed on a VA Form 9, is extremely
important. The claimant must include “specific arguments related to errors of
fact or law” in his or her Substantive Appeal. If no hearing is requested, the
Substantive Appeal is of even more importance, because it is the claimant’s
main opportunity to respond to the VA’s reasoning for its decision to deny the
original claim. A Substantive Appeal may be submitted in the form of a de-
tailed letter but it is best to file a Substantive Appeal on a VA Form 9 to avoid
confusion. Additional pages may be added to the form if more space is neces-
sary.

The BVA must consider the claimant’s arguments broadly when deciding
whether they raise pertinent issues for appeal. This means that the BVA must
review all issues which are reasonably raised by the Substantive Appeal (issues
that the VA should have identified while adjudicating the claims), other docu-
ments, or oral testimony given prior to the BVA decision. If the BVA
determines that an appeal is inadequate and should be dismissed, the BVA
must advise the claimant and his or her representative of its intentions and
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provide a sixty day period for the submission of written argument or request a
hearing to present oral argument as to whether the Substantive Appeal was
adequate or not.

BVA Jurisdiction

The BVA is the second of two major levels of review of claims within the VA
but, unlike the VARO, the BVA is independent of the Veterans Benefits Ad-
ministration. The BVA has jurisdiction to review an appeal on all questions of
fact and law regarding claims for VA benefits. This includes claims of entitle-
ment to service-connected disability compensation and health care,
dependency and indemnity compensation for service-connected death, non-
service-connected pension benefits, vocational rehabilitation, and education
benefits. The BVA is also responsible for deciding matters concerning the
award of attorneys’ fees for representation before the VA. The BVA caseload
is dominated by claims involving service-connected disability claims.

The BVA reviews decisions of the VARO de novo; that is, the BVA decides
for itself the correct outcome for a claim without giving any weight to how the
VARO previously decided the claim. When a claimant appeals to the BVA, of-
ten he or she is arguing that the VARO incorrectly denied benefits when
benefits should have been granted. However, since claimants are allowed to
add evidence to the record to support the claim before a decision is rendered
by the BVA, a claimant can win at the BVA even if the VARO was cotrect to
deny the claim, because the new evidence presented to the BVA plus the old
evidence may now weigh in favor of the claim. Finally, a claimant may base his
or her appeal on the fact that the VARO failed to comply with the notification
and assistance provisions of the Veterans Claims Assistance Act of 2000. For
example, if the VARO failed to notify the claimant of the evidence necessary
to win the claim or failed to obtain evidence concerning the proper issue, the
claimant could raise these points in an appeal to the BVA.

When the BVA issues a decision on an appeal, it is required to include a
written statement of its findings and conclusions and the reasons for those
findings and conclusions on all issues presented on appeal. If the VARO or
BVA violates any of its duties, the claimant can remedy the error by appealing
to the U.S. Court of Appeals for Veterans Claims.

Hearings at the BVA

In addition to a VARO hearing, a claimant is entitled to a hearing before a
member of the BVA. The claimant should discuss with his or her advocate
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whether a BVA hearing should be requested. It may be that the hearing will
add an unnecessary delay to the case. However, a hearing may be advantageous,
since it makes the appeal more personal and allows the Veterans Law Judge to
ask questions and identify evidence that is still necessary to the claim. Also,
veterans who request hearings usually get more time to submit evidence than
those who do not. The VA Form 9 includes a section in which the claimant is
asked to indicate whether or not he or she wants a BVA hearing and, if so,
what type of hearing. However, a claimant may request a hearing at any time
from the filing date of the Substantive Appeal until the end of the ninety days
following the filing of the Substantive Appeal.

If a veteran desires a hearing, he or she must choose between a hearing
held at the BVA in Washington, D.C., a hearing held at a local VARO whenever
a BVA member can travel to hear the case, or in some locations a hearing by
videoconference. If a veteran chooses to have the hearing in Washington, D.C.,
the VA will not pay travel and lodging expenses. If a veteran cannot appear in
person for a hearing, his or her representative may submit a written argument
for the Board’s consideration, which is known as an informal hearing. Claim-
ants who desire a Travel Board hearing must be aware that there may be a
significant backlog of hearing requests which may create a long waiting period
before the veteran’s hearing is scheduled. Once the claimant’s hearing has been
scheduled, the VARO is required to provide at least a thirty-day notice of the
time and location of the hearing.

BVA hearings in Washington, D.C. are held at the BVA’s main offices at
the Export-Import Bank building. The letter from the BVA notifying claimants
of the hearing date will include the BVA’s address and directions. The claimant
will need to bring identification and pass through a security check when he or
she arrives for the hearing. Once the claimant arrives at the BVA for the hear-
ing, he or she will have an opportunity to review the claims file before the
hearing,

Videoconference hearings are usually offered only to claimants who re-
quest a Travel Board hearing. The VARO usually sends the claimant a letter
acknowledging the Travel Board request and may attempt to persuade the
claimant to withdraw the request in favor of a videoconference option. A
claimant may request a videoconference hearing without waiting to be asked,
by including the request in the Substantive Appeal. When a claimant requests a
videoconference hearing, he or she gives up the right to another BVA level
hearing. A word of caution: itis a good idea to request a videoconference only
if you and your representative have gathered all the evidence that you want the
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BVA to consider. If additional evidence still needs to be obtained, a request for
a videoconference hearing is risky because it puts the case on the fast track and
may result in a hearing before the necessary evidence is obtained.

Once a hearing date is set, a claimant may request to change the hearing
date. In the case of a Travel Board hearing, the claimant may request a change
at any time up to two weeks prior to the scheduled date but the claimant must
demonstrate a good reason for the rescheduling. For hearings in Washington,
D.C., the claimant must request a change in hearing date within sixty days of
the VA hearing notification letter or two weeks prior to the scheduled hearing
(whichever date is eatlier).

If a claimant fails to show up for a scheduled hearing, he or she will lose
the chance for a hearing in the appeal unless the failure to appear was for good
cause and the cause of the failure to appear arose under emergency circum-
stances; that is, it was impossible for the claimant to file a timely request for
postponement. A motion for a new hearing must be made in writing and must
be filed with the BVA’s Director of Management and Administration within
fifteen days of the hearing at which the claimant failed to appear.

At the start of a BVA hearing, the claimant and his or her representative
will be called to a hearing room. At this point, the Veterans Law Judge will
briefly explain the hearing process, clarify the issues on appeal, and discuss any
documentary evidence that will be submitted during the record. This part of
the hearing is considered “off the record.” The “on the record” portion of the
hearing will begin only after the claimant is sworn in. The “on the record” pro-
ceedings usually begin with an opening statement by the claimant’s
representative. After the opening statement, the representative usually asks
questions of the claimant and any witnesses, as does the Veterans Law Judge.
Finally, the representative usually gives a closing statement summarizing the
reasons that the claim should be granted and highlighting the key evidence. At
the close of a hearing, the representative should ask that a transcript of the
hearing be prepared and a copy sent to both the claimant and his or her repre-
sentative.

When a claimant submits documents as evidence during a Board hearing,
the BVA gives the claimant a choice. The claimant can give up the right to have
the regional office consider this new evidence and issue a new VARO decision
or the claimant can refuse to give up the right to have the regional office con-
sider the new evidence. Often, claimants have a better chance of success at the
BVA than at the VARO, so a decision not to waive the VARO consideration of
additional evidence may result in a time-consuming remand (the BVA would
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send the case back to the VARO) with no positive effect on the case. Unless
the evidence submitted is so strong that it should clearly change the VARO’s
decision, the veteran should consider waiving the VARO review of the evi-
dence.

During the hearing, the judge may indicate that a particular piece of addi-
tional evidence is necessary to the claimant’s case. If you do not have this
evidence to submit at the hearing, you may request to keep the record open. If
the request is granted, the record is usually held open for sixty days or less,
giving you time to obtain and submit the evidence.

Board of Veterans Appeals Decisions

An overwhelming number of cases are remanded by the BVA to the VARO.
This means that the BVA sends the case back to the VARO, where it will be
reconsidered. If a decision is remanded, that does not mean the veteran has
lost or won; it simply means that the matter is still being decided. If the BVA
decides against the veteran, the veteran has several options for challenging the
decision. He or she may request reconsideration by the BVA and he or she may
appeal to the U.S. Court of Appeals for Veterans Claims (CAVC). The veteran
may reopen the claim at the VARO with new and material evidence, or appeal
to the CAVC while reopening the claim with new and material evidence at the
same time. The veteran may wish to consult with an attorney when making the
decision to appeal to the CAVC.

If you ask the BVA to reconsider a negative decision by filing a motion for
reconsideration and the BVA grants the request, the eatlier BVA decision is
thrown out and the case will be re-heard before a larger panel of BVA mem-
bers. Once the BVA grants a request for reconsideration, you have sixty days to
submit additional evidence. In reconsidering the case, the BVA will look for
obvious errors of fact or law to overturn the decision.

You will have 120 days from the date of the BVA decision to appeal a
BVA decision to the U.S. Court of Appeals for Veterans Claims (CAVC). If
you miss this deadline, you will lose the right to appeal. If you appeal to the
CAVC, new evidence will not be allowed. One option is for you to appeal to
the CAVC and attempt to reopen the claim at the VARO with new and material
evidence at the same time. The advantage of this is that you protect your
chance to appeal and win at the CAVC, but if your appeal is denied, you will
have established the earliest possible effective date if new evidence later con-
vinces the VARO to award benefits. Another option is to request
reconsideration by the BVA within this 120-day time frame. After the BVA
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makes its decision on reconsideration, you will have a new 120-day deadline to
file a notice of appeal with the CAVC.

Evenif the BVA sides with the claimant, finding for example that a condi-
tion is service-connected, this does not necessarily mean that the claim process
is finished. Often the veteran’s file will be sent back to the VARO to decide
what rating the condition should be given or what effective date should be
granted. If a veteran disagrees with the rating or effective date assigned, he or
she may appeal that decision to the BVA as well.

Court of Appeals for Veterans Claims

The U.S. Court of Appeals for Veterans Claims (CAVC) may review decisions
of the Board of Veterans’ Appeals. It is highly recommended that if a veteran
has not hired a lawyer already, he or she does so for an appeal to the CAVC.
You may be able to obtain a free lawyer who volunteers his or her time
through the Veterans Consortium Pro Bono Program. Itis rare to win outright
at the CAVC. Often the CAVC will remand (send the case back) to the BVA to
develop additional evidence or to hear the case again. A veteran may submit
new evidence to the record when it is sent back to the BVA.

A claimant who files a lawsuit in the CAVC is called the “appellant” and
the opposing party (always the Secretary of Veterans Affairs) is called the “ap-
pellee.” Only claimants may appeal cases to the CAVC; the VA cannot appeal a
BVA decision to the CAVC. The CAVC cannot lower the benefits that the BVA
has already granted and so you should not end up worse off by appealing to
the CAVC. One restriction on appellants is that an appeal to the CAVC will not
survive if the veteran dies. Usually if a veteran dies while the case is pending
on appeal, the appeal is dismissed and the underlying Board and VARO deci-
sions are vacated as well. Surviving family members, however, can file a claim
for accrued benefits, as discussed in Chapter 10, “VA Programs for Veterans’
Family Members and Survivors.”

In an appeal to the CAVC, the appellant must show that the Court has ju-
risdiction (meaning authority) to hear the case and the appellant must prove his
or her case by a “preponderance of the evidence,” which means that the
greater weight of evidence favors the appellant. If the BVA remands a case to
the VARO, the claimant cannot immediately appeal to the CAVC. The claimant
must wait until the VARO acts on the remanded claim, the case is returned to
the BVA, and the BVA acts on the claim again before he or she may appeal to
the CAVC. If the BVA decision resolves some of the claims before it but re-
mands other claims to the VARO, the CAVC determines whether the claims
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are “inextricably intertwined.” If they are, the CAVC will not accept the appeal
until all of the issues are finally resolved by the BVA. Basically, if the claims ate
related to each other, they cannot be appealed until a final decision has been
reached on all of them. If there is confusion or uncertainty regarding whether
a case is reviewable, the best course of action is to file a protective Notice of
Appeal NOA) with the CAVC so that you will not lose your chance to appeal.

If an appeal is not filed in a timely manner, the BVA decision will be con-
sidered final unless the claimant can show that the BVA decision was not
properly mailed and the BVA cannot show that the claimant received the
defectively mailed decision in a timely manner. The CAVC may potentially ex-
cuse a failure to file a NOA within the time limit based on fairness and equity
under some limited circumstances: if the appellant has been misled or induced
by the VA into missing the deadline; if the claimant has actively pursued judi-
cial remedies but misfiled the appeal; if the claimant’s failure to file in a timely
manner was the direct result of physical or mental illness that prevented the
claimant from engaging in rational thought or deliberate decision-making or
rendered the claimant incapable of handling his or her affairs; or if the failure
to file was due to extraordinary circumstances beyond the claimant’s control, as
long as the claimant exercised due diligence in preserving his or her right to
appeal.

In order to qualify as a Notice of Appeal, a document need not be on a
particular form but must comply with Rule 3(c) of the Court’s Rules of Prac-
tice and Procedure, which can be found on the Court’s website at
www.vetapp.gov. This rule specifies that a NOA shall:

1. Show the most recent name, address, and telephone number of the
person or persons taking the appeal and the appropriate VA claims file
number;

2. Reasonably identify the Board decision being appealed from and be
able to be reasonably construed, on its face or from the surrounding
circumstances, as expressing an intent to seck Court review of that
decision; and

3. If filed by a representative, must be accompanied by a notice of ap-
pearance.
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The Power and Scope of Review of the CAVC

You may be surprised to learn that the CAVC does not hold a trial when a vet-
eran appeals to it. The CAVC reviews the action of the VA and the record
created during the claims process. With few exceptions, this usually means that
the CAVC reviews only the evidence that the BVA reviewed. The Court gener-
ally does not accept any new evidence.

Once an appeal has been filed, the record on appeal will be developed and
transmitted to the CAVC. The Clerk of the CAVC will send a notice requesting
that the appellant file a brief. The brief should summarize the issues on appeal
and the facts of the case and make an argument as to why the BVA’s decision
should be reversed. The appellant has sixty days after the date of notice from
the Clerk to file this brief. Sixty days later, the VA’s brief will be due to the
CAVC and the appellant will have fourteen days to submit a reply brief. Some-
times the CAVC will request an oral argument to help clarify the issues but this
is not always the case.

When deciding the appeal, the CAVC will consider all relevant questions
of law, interpret the law and apply it to the facts. The CAVC can set aside deci-
sions or findings of law when the CAVC determines that the BVA was wrong
or that the BVA went beyond the scope of its authority in its decision. The
CAVC can review the BVA’s factual findings, but the CAVC gives more defer-
ence to the Board on findings of fact than on findings of law. The CAVC will
reverse the factual findings of the BVA only if it finds that the BVA was
“clearly erroneous” in its decision. Some decisions of the CAVC can be ap-
pealed to the U.S. Court of Appeals for the Federal Circuit.

The National Veterans Legal Services Program (NVLSP) is an independ-
ent, nonprofit, veterans service organization dedicated to ensuring that the U.S.
government honors its commitment to our veterans by providing them the
federal benefits they have earned through their service to our country. NVLSP
accomplishes its mission by:

1. Providing veterans organizations, service officers and attorneys
with training and educational publications to enable them to help
veterans and their dependents obtain all of the benefits that they
deserve.
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2. Representing veterans and their dependents who are seeking
benefits before the U.S. Department of Veterans Affairs and in
court.

3. Placing meritorious cases (especially cases involving claims of
servicemembers and veterans of Iraq and Afghanistan) with vol-
unteer pro bono attorneys.

Copyright 2008, National Veterans Legal Services Program



Chapter Six
VA Attempts to Recover
“Overpayments”

By Charlene Stoker Jones, Meg Bartley and Ronald B. Abrams,
National Veterans Legal Services Program

Introduction

Veterans and other people who receive payments from the VA can end up ow-
ing the VA money. This most commonly happens when you are overpaid for a
disability or education benefit or when you fail to make payments on a VA-
insured home loan. If you find yourself subject to a debt collection action
from the VA, it is best to take prompt action.

Overpayments

The VA makes millions of payments by check or direct deposit to veterans and
other beneficiaries each year. It is inevitable that the VA will occasionally pay
someone more than it should. An overpayment usually happens when the VA
miscalculates the amount due an individual. A miscalculation sometimes occurs
because either the VA failed to adjust payment rates after a person’s circum-
stances changed or a beneficiary failed to tell the VA of his or her changed
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circumstances. For example, a married veteran frequently receives higher bene-
fits than a single veteran. If a veteran divorces, but the VA continues to pay the
veteran as if he or she is married, the veteran will receive more than the vet-
eran is entitled to and an overpayment will be created. Another example is the
overpayment created when a former servicemember receiving disability com-
pensation is recalled to active duty. The servicemember is not allowed to
receive both active duty pay and compensation at the same time, but the VA
sometimes continues to pay compensation by mistake.

On rare occasions, the VA may allow a beneficiary to keep overpayments.
If the VA realizes that it has been over-paying a VA beneficiary, the VA may
allow the beneficiary to keep the excess payments where the award of excess
benefits was totally the fault of the VA. Total fault of the VA could occur
when the overpayment was caused solely by a VA administrative error or a VA
error in judgment. For example, the VA may be totally at fault if a beneficiary
tells the VA that he or she married on a certain date and the VA fails to adjust
the rate of benefits. In such a case, even if the VA decides not to collect previ-
ous excessive payments, the VA is still obligated to reduce or discontinue
future payments.

In most cases, the overpayment is not totally the fault of the VA. The vet-

eran or beneficiary may be at fault for failing to notify the VA of a change in
circumstances or by being aware of the mistake and not taking steps to correct
it. If the veteran or beneficiary is at all at fault, the VA will usually require that
the excess funds be repaid to the VA. The VA should give the veteran the
benefit of the doubt if it is unclear as to whether he or she was aware of the
error. Itis best to notify the VA immediately if you believe you ate being over-
paid.
When the VA learns that a veteran or beneficiary has been overpaid and de-
termines that the overpayment was not solely the fault of the VA, it will try to
recover the extra money that was paid in error. If you are notified that the VA
believes that you received an overpayment and now wants to collect the over-
payment, you have several options for how to respond.

At this point you need help and you should consult your service organiza-
tion representative, also known as a veterans service officer. If you do not
already have a representative, you should contact a veterans service organiza-
tion that will provide a representative at no cost. Service organizations include
AMVETS, the American Legion, the Disabled American Veterans, the Veter-
ans of Foreign Wars, and Vietnam Veterans of America. You cannot pay an
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attorney to represent you in an overpayment case until later in the VA process,
after you have filed a notice of disagreement (NOD).

You can challenge whether the debt actually exists or you may dispute the
amount of the debt. You and your representative should always check that the
VA correctly calculated the debt. If you agree that the debt is valid and the
amount is correct, you can attempt to compromise by asking the VA to accept
partial payment of the debt to satisfy the entire debt. If you are experiencing
financial hardship, you may consider requesting a waiver or forgiveness of the
debt. The remainder of this chapter will focus on the debt collection process
and the options available to veterans from whom the VA is attempting to col-
lect debts.

Collection Process

After the VA determines that it has overpaid a veteran, the VA will send the
veteran a demand and notification letter, requesting that the veteran pay back
the excess amount within thirty days. Responding to this letter within thirty
days is important. If you do not respond within thirty days, the VA can act to
reduce or terminate your VA benefits even if you are contesting the existence
of the debt or the amount of the debt. In some instances the VA may propose
to collect the debt by reducing your benefits. This is called an “offset.” Debt
collection by offset is handled by the VA Regional Office (VARO) and insur-
ance center in St. Paul, Minnesota. Any time that you write to or communicate
with the VARO about an offset, it is wise to also send copies of the corre-
spondence or information to the St. Paul, Minnesota VARO; 1 Federal Drive;
Fort Snelling; St. Paul, MN 55111-4050.

The VA letter must explain how the overpayment occurred and inform you
of your right to challenge the existence and the amount of the overpayment.
The VA will send a second letter and a third letter requesting payment if you
do not respond. After the third letter, if you have not paid the debt, the VA
will notify consumer debt reporting agencies (credit bureaus) that you are in
default and may ask a private debt collector to collect the money from you.
The VA can also ask the Internal Revenue Service (IRS) to withhold your tax
refund and apply it to the VA debt. The VA may even file a lawsuit against you
for collection of the debt.
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Disputing the Existence or Amount of the Debt

You should not represent yourself when dealing with the VA and you will need
an advocate when disputing a debt. As soon as possible, obtain free representa-
tion from a service associated with a veterans service organization. You should
also keep a record and copies of all letters and communications sent by you to
the VA. In fact, it is advisable to send all letters to the VA by certified mail,
return-receipt-requested. Your post office can explain how to do this.

While it is important to retain a representative, you must also be prepared
to act quickly. If the VA proposes to reduce your current benefits as a method
of collecting the debt, this offset will begin once the thirty-day deadline has
passed. This means that your monthly disability or pension award could be
significantly reduced or terminated if you fail to respond within thirty days. If
you miss the thirty-day deadline, you may still challenge the VA’s decision to
collect by filing a notice of disagreement (NOD) within a year from the date
of the notification letter, but your monthly award during this time could be
reduced or discontinued.

Waivers

You can request that the VA waive repayment of the debt. Waiver requests
must be made in writing to the VARO. In the request, you should explain why
the collection of the debt would create an unreasonable financial hardship on
you or your family. You should discuss any other factors having to do with
fairness. You should support your claim of financial hardship by providing the
VA with current, accurate financial information. The VA will send you and
your representative a financial status report form which should be completed
and returned to the VARO.

You must request a waiver within 180 days of the date of the notice letter.
If you miss this deadline, you will lose your chance to request a waiver of the
debt. Itis recommended that you request a waiver within thirty days of the VA
notice letter; otherwise the VA may begin to withhold portions or all of the VA
benefits that you receive to pay for the debt. If you apply for a waiver within
thirty days of the VA notice letter, the VA will not begin to withhold your
benefits until the claim for waiver is decided. If your request for waiver is re-
ceived after thirty days and the VA begins to withhold your benefits, you will
be refunded the withheld amount if the VA eventually grants the waiver re-

quest.
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You may also request a personal hearing at the local VARO in front of
what the VA calls the Committee on Waivers and Compromises. This is the
committee that decides if a waiver should be granted. A personal hearing is
almost always a good idea because it allows you and your representative to
meet face-to-face with the VA employees who are handling your case. This
gives you the opportunity to explain the circumstances surrounding the crea-
tion of the debt, present evidence, and answer the VA’s questions about the
case directly.

The VA will not hear waiver requests if it finds that you acted in bad faith,
lied, or acted dishonestly with the intent to deceive the VA. If you do not fall
into any of these categories, the VA must consider your request for a waiver.

Most waiver cases are decided based on whether collection of the debt
would be “against equity and good conscience.” Basically the VA tries to de-
termine if there are any factors that would make debt collection fundamentally
unfair. This decision is based on several factors. The VA will consider:

* who was at fault in creating the debt,

* whether collecting the debt would result in unreasonable hardship to

the veteran,

* whether collecting the debt would defeat the purpose of the VA bene-

fits involved,

* whether failing to collect the debt would result in unfair enrichment

of the veteran, and

* whether the veteran has changed his or her position for better or

worse by relying on VA benefits. For example, a veteran may have
purchased a home or relocated based on the mistaken belief that he or
she was entitled to a benefit or a higher level of benefits.

If you are granted a debt waiver, you should discuss the tax implications
with whoever is representing you before the VA or a tax professional. Depend-
ing on the circumstances of your case, you may have to pay taxes on the
amount waived. If you are not granted your request for a waiver, you may ap-
peal the decision to deny the waiver.

Compromise Offers to Settle the Debt

In order to settle the matter, you may want to offer a “compromise” payment
to the VA of an amount less than the total debt owed. If the debt is less than
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$100,000, the VA has the authority to enter into compromise agreements. If
the debt is greater than $100,000, the VA does not have the authority to accept;
it only has the authority to reject the offer. The U.S. Department of Justice has
the authority to accept compromise offers for debts that are greater than
$100,000.

The VA may consider a number of factors in deciding whether to accept
the compromise offer. Usually, the decision turns on whether or not the VA
thinks that the veteran will be able to pay the full amount in a timely manner,
whether the VA’s case is strong enough that a court would order collection of
the debt, and the likely cost that the VA will incur in seeking to collect the full
amount. When you are seeking to enter into a compromise agreement, you
may request a personal hearing at the local VARO in front of the Committee
on Waivers and Compromises.

Home Loan Debts

Home loan debts can create complicated legal issues, as they may involve the
intersection of both state and federal law. Veterans faced with a VA home loan
debt should consider hiring an attorney at the earliest possible time.

When the VA guarantees a veteran’s home loan and the veteran fails to
make payments on the loan, the VA may seek to recover money from the vet-
eran. Usually when the veteran defaults on a home loan, the mortgage lender
obtains a foreclosure on the property, the property is sold at a foreclosure sale,
and the lender keeps the money from the sale. If there is still a balance owed
on the loan, the VA will pay the mortgage lender the balance up to the limit of
the VA guaranty on the loan. (If a vet has made payments on the loan and
there is a foreclosure sale, the lender gets only the amount of the loan minus
the portion of the principal that the vet has paid.) If you default on a VA-
guaranteed home loan by failing to make monthly mortgage payments, the VA
may attempt to recover from you any money it paid as the guarantor of the
loan. Even if you sold the home to someone else, who assumed the mortgage
but failed to make the payments, you may still be indebted to the VA, because
the buyer defaulted on the loan. Your first mode of protection from this type
of debt is to obtain a release of liability from the VA when you sell the home.
If you have already sold your home and do not have a release, you may seck a
retroactive release from liability from the VA.
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State law, not federal law, applies in foreclosure proceedings. This means
that the steps that the VA must take in notifying the veteran about the foreclo-
sure of property and in collecting the debt will vary from state to state.
However, there are a few important federal rules in the area of home loan
debts that the VA and the veteran must comply with in addition to the state
laws.

The process for notifying the veteran or debtor of the debt must be sent
by certified mail, return-receipt-requested.

The deadline for requesting a waiver of a home loan guaranty debt is one
year from the date that the certified mail, return-receipt-requested notice is
received by the veteran.

If the notice was not sent by certified mail, return-receipt-requested, the
notice is insufficient and there is no deadline for requesting a waiver of this
type of debt.

A home loan guaranty debt can be challenged or defended based on possi-
ble violations of state law as well as on possible violations of federal law.

You do not need to wait to hire an attorney when you are faced with a VA
home loan debt. The VA does not bar attorney involvement at any stage of
this process. Therefore you should seek qualified representation to research the
applicable state notice requirements and otherwise to determine whether the
VA complied with state law. If the VA did not follow the federal and state laws
and due-process procedures, then you can challenge the legality of the debt. If
the debt is not legal, it is not enforceable.

Release of Liability

If you have a VA-guaranteed home loan made after March 1, 1998, you will
not need to request retroactive release from liability, because all loans made
after this date require the veteran to notify the VA of the potential sale. Once
notified of the potential sale, the VA is required to determine whether or notit
will release the veteran from liability on the loan. The buyer who assumes a
VA-guaranteed loan from a veteran must also pay the VA one-half of one per-
cent of the balance of the loan.

Veterans with VA-guaranteed loans made before March 1, 1998, could
have their loans assumed by subsequent buyers of the home without prior ap-
proval by the VA. If the buyer later defaults on the loan, the VA will hold the
original veteran owner liable for the unpaid loan balance. If you find yourself
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in this situation, you may request a retroactive release from liability on the loan.
If the VA determines that the VA would have issued the release from liability
on the loan when you sold the property, the VA may but is not required to
retroactively release you from liability. In deciding whether to release a veteran
from liability, either at the time of the sale or retroactively, the VA considers
whether the buyer has good credit, whether he or she has agreed in a contract
to assume all of the veteran’s liability, and whether the loan is current.

The National Veterans Legal Services Program (NVLSP) is an independ-
ent, nonprofit, veterans service organization dedicated to ensuring that the U.S.
government honors its commitment to our veterans by providing them the
federal benefits they have earned through their service to our country. NVLSP
accomplishes its mission by:

Providing veterans organizations, service officers and attorneys with
training and educational publications to enable them to help veterans
and their dependents obtain all of the benefits that they deserve

* Representing veterans and their dependents who are seeking benefits
before the U.S. Department of Veterans Affairs and in court.

* Placing meritorious cases (especially cases involving claims of service-
members and veterans of Iraq and Afghanistan) with volunteer pro
bono attorneys.

Copyright 2008, National Veterans Legal Services Program



Chapter Seven
Educational Assistance and
Vocational Rehabilitation

The G.I. Bill and Other Programs
By Jack Mordente

On June 24, 1944, President Franklin D. Roosevelt signed the Serviceman’s
Readjustment Act, better known as the G.1. Bill of Rights. Originally, it cov-
ered not only education, but many other benefits. Beyond providing an
important, deserved benefit for veterans, the G.I. Bill also averted the possibil-
ity of almost all 16 million World War II veterans entering the workforce at
almost the same time, which would have create more unemployment than ul-
timately occurred. Many questioned the concept of sending battle-hardened
veterans to universities, a privilege previously reserved for the economic and
social elite. The G.I. Bill has emerged as one of the most enlightened and sig-
nificant pieces of social legislation ever written in this country. Not only was it
the catalyst for the higher education system we have today; it has long been a
symbol of soldiers returning to civilian society.

When the Vietham War and the its draft ended, we went to an all-
volunteer, downsized military. Up until this point, you earned the G.I. Bill as
the result of wartime service. Without a draft, Uncle Sam had to figure out a
way to encourage young men and women to enlist. His first attempt, the Veter-
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ans Educational Assistance Program was a bust. During its eight-year run, Un-
cle Sam realized that a new and improved G.I. Bill was needed to get young
people to enlist. Also, with the draft no longer an option, the downsized mili-
tary would need support for the next war. In 1985, the Montgomery G.I. Bill
(MGIB) was signed into law. It was not only for active duty types, but also for
National Guard and Reservists who enlist for six years. They ate not paid as
much as their active-duty counterparts, but heck, they are only “Weekend War-
riors”! With the first Gulf War in 1991, this concept would change drastically.

VA Education

During the Vietnam Era, there were three
chapters of the G.I. Bill. (VA regulations are
found in Title 38 of the Code of Federal
Regulations. The chapters mentioned below
are subsections of Title 38.) They were
Chapter 34, for active duty veterans; Chapter
31 for disabled veterans and Chapter 35 for
dependents and survivors of certain veter-
ans. Chapters 31 and 35 remain. Chapter 34
has been replaced by Chapter 30, which has
four “categories.” In addition, we have Chap-
ters 32, 1606, and 1607, the Educational
Assistance Test Program and the National
Call to Service Program. Confused? Join the
crowd. Now you have a sense of what it’s
like for school certifying officials, the major-
ity of whom certify veterans for their G.I
Bill. as an additional duty while they also do
their full-time jobs in financial aid, the regis-
trat’s office or the business office.

“Time, time, time’s not on your side”

Effective 1 August 2009 the

new Post-9/11 (Chapter 33)

Gl Bill will start. Veterans will

receive:

* Tuition and fees not to
exceed those of the most
expensive in-state public
institution of higher educa-
tion.

¢ A monthly housing allow-
ance equal to the basic
allowance for housing
(BAH) payable to E-5s with
dependents, in the same
zip code as the school.

* Yearly books and supplies
stipend of up to $1,000.

* For more information go to
www.gibill.va.gov

Although the G.I. Bill covers most any kind of educational program you
can imagine, you must give yourself plenty of time to access them. Just as dur-
ing post-Vietnam days, the Department of Veterans Affairs (the VA) is
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overworked and understaffed. Claims processing takes time, at least two to
three months. This can be a huge inconvenience when colleges and universities
generally expect tuition payments to be made by the start of classes.

Then there is the deadline by which you must use your G.I. Bill. It is called
the “10-year delimiting date.” It means that, with few exceptions, you have 10
years from your date of separation from active duty to use your education
benefits. (A key exception is that reservists have 14 years.) When you leave ac-
tive duty, especially after war deployments, you may not be ready to take on the
rigors of academia. You may have family responsibilities and therefore need to
work. You may be dealing with the effects of war, such as struggling with Post-
Traumatic Stress Disorder (PTSD).

Itis possible to extend the delimiting date beyond 10 (or 14) years. If you
could not start or continue your education due to a physical or psychological
condition, you may qualify for an extension. You apply for an extension at a
VA Regional Office. If you receive an extension, it will be for the amount of
time for which your disability prevented you from attending an educational
institution.

Veterans who have received an upgraded discharge: If you had a bad dis-
charge that prevented you from qualifying for G.I. Bill benefits, you usually
start a 10-year period of eligibility on the date your discharge is upgraded. You
have earned the right to be able to use your benefits when you want to use
them. Organizations like the National Association of Veterans Program Ad-
ministrators (NAVPA), Iraq and Afghanistan Veterans of America (IAVA) and
Veterans for America continue to urge Congress to remove the delimiting date.

Eligibility

Chapter 30: Montgomery G.1. Bill-Active Duty (MGIB-AD)

CATEGORY I

a. Entered active duty for first time after June 30, 1985.

b. Elects to have military pay reduced by $100 a month for first 12
months of active duty, for a total contribution of $1,200. (There is an
additional $600 Buy-up Program that you can choose to purchase be-
fore discharge. It will increase your monthly G.I. Bill payment rate by
$150 per month.) Both the $1,200 and the $600 are non-refundable.

c. You must have continuously served for three years on a three-year en-
listment, or for two years on a two-year enlistment, or for two years
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if you entered the Selected Reserve within a year of leaving active
duty and you serve four years (this is the “2 by 4” program).

d. Provides up to 36 months of education benefits.

e. Effective August 1, 2008, monthly payment if attending school full
time was increased to $1,321 ($1,471 with the Buy-Up). This current
increase was the result of the recent overhaul of the GI Bill by Con-
gress. Rates still increase every October 1.

f. Honorable Discharge. (If you get anything less, even a general dis-
charge, you not only don’t get the G.I. Bill; you lose your $1,200.)

There are three other categories of the MGIB-AD that you can find at

www.oibill.va.cov

They are too complicated to cover here.

Chapter 1606: Montgomery G.I. Bill-Selected Reserve (MGIB-SR)

a. This benefit is based on Selected Reserve service (Reserves or Na-
tional Guard).

b. You must have a six-year obligation in the Selected Reserve to which
you committed after June 30, 1985.

c. Complete your initial active duty for training IADT).

d. Have your high school diploma or equivalency before completing
TIADT.

e. Remain in good standing while serving in an active Selected Reserve
unit.

. If your IADT completion date began prior to October 1, 1992, you
have 10 years from that date or the date you leave Selected Reserve to
use 36 months of benefits.

g. If your IADT completion date was on or after October 1, 1992, you
have 14 years from that date or the day you leave Selected Reserve to
use 36 months of benefits.

One exception exists. If you are mobilized (or recalled to active duty
from Control Group), your eligibility is extended for the amount of
time you are mobilized PLUS four months. For example, if you are
mobilized for 12 months, your eligibility period is extended for 16
months (12 months active duty PLUS four months). Multiple deploy-
ments can be added together. If you leave the Selected Reserves, you
can continue to use what you have remaining from your 36 months
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for the period of the extension. If you have used Chapter 1607 (see
below), you have up to 48 months of benefits.

h. The current monthly payment rate is $317. (That’s if you have a
“Kicker”; a Kicker is extra money based on your military speciality.)
You lose the Kicker if you leave Selected Reserve.
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Chapter 1607: Reserve Educational Assistance Program (REAP).

a. Provides educational assistance to members of the Selected Reserves
called to active duty for 90 days or more in response to a war or na-
tional emergency after September 11, 2001.

b. Monthly payment is a percentage of the Chapter 30 three-year rate,
$1,101.50 as of this writing,

1. If you serve 90 days but less than one year, you receive 40%.

2. If you serve one year but less than two years, you receive
60%.

3. If you serve more than two years, you receive 80%.

4. Kickers are added to these rates.

c. This benefit is retroactive for those who were attending school and
drawing 1606

Benefits prior to their deployment.

d.  You can use REAP only as long as you remain in a paid drill status
EXCEPT if you are released for a disability incurred or aggravated in
the line of duty. If you are released for a disability you have 10 years
from your date of eligibility to use REAP.

e. You will receive 36 months of benefits unless you have already used
1606. In this case you can receive up to 48 months of benefits.

National Call to Service Program.

This is a three-tiered program with four choices of incentives. Few partici-
pate in this because few are interested.

Chapter 32: Veterans Educational Assistance Program (VEAP)

A post-Vietnam Era education program for those who served on active duty
from January 1, 1977 through June 30, 1985. Not many vets remain eligible,
because most have reached their 10-year delimiting date. More information

may be found at (www.gibill.va.gov)
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Chapter 35: Survivors’ and Dependents’ Educational Assistance Pro-
gram (DEA).
DEA provides 45 months of education benefits for the son, daughter or
spouse of:
a.a veteran who died or is permanently and totally disabled (referred to
as “100% P + T”) as the result of a service-connected disability.
b.a servicemember missing in action or captured in the line of duty by a
hostile force.
c. a servicemember who is hospitalized or receiving outpatient treatment

for a service-connected, permanent and total disability and is likely
to be discharged for that disability (effective December 23, 2006).

Sons and daughters are eligible between the ages of 18-26. Marriage is not
a bar to this benefit. The benefit for a spouse of a veteran ends 10 years from
date the VA finds the spouse eligible or when the veteran dies.

The current monthly benefit if the survivor or dependent is attending full-
time is $806.

Educational Programs

Besides Institutions of Higher Learning (IHLs), there are many different types
of educational programs available through the various G.I. Bills. They include:

1. Non-College Degree Programs (NCD): examples include HVAC
certification, truck driving, EMT certification and barber/beauty
school.

2. On-the-Job or Apprenticeship Training: examples include union
plumber, hotel management and firefighter.

3. Flight Training: available for rotary wing, B747-400 or dual qualifi-
cation. You must have a private pilot’s license and valid medical
certification. The VA reimburses 60% of approved charges. Pay-
ments are issued after training is completed.

4. Independent, Distance Learning or Internet Learning: usually of-
fered by IHLs.

5. Correspondence Training: lessons are usually received in the mail
for which you have a certain amount of time to complete. The VA
will reimburse 55% of approved costs. Payments are made quar-
tetly after the lessons are completed.
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10.

11.

12.

13.

National Testing Program: The VA reimburses fees charged for na-
tional tests for admissions to IHL and national tests providing
course credit at IHLs. Examples are SAT, GRE, CLEP and LSAT.
Available only for MGIB-AD, VEAP and DEA.

Licensing and Certification: MGIB-AD, VEAP and DEA benefici-
aries receive payments for licensing or certification only for tests
taken on or after March 1, 2001. Effective January 6, 2006, MGIB-
SR and REAP became eligible. The tests must be approved for the
G.I. Bill. The VA pays the cost of the test up to $2,000, but not
other fees. The payment is issued after you submit proof of pay-
ment to the VA.

Entrepreneurship Training: learn how to start or enhance a small
business. The VA pays only for programs offered by the Small
Business Administration or the Veterans Corporation (full name:
National Veterans Business Development Corporation), a govern-
ment agency separate from the VA. This training is coveredy by all
G.1. Bill benefits except DEA (the Dependents’ Educational Assis-
tance Program). For more on the Small Business Administration,
see Chapter 11.

Work-Study Program: Available for any student receiving Chapter
30, 31, 32, 35, 1606 or1607 G.I. Bill and going to school at least
three-quarters of full-time. The student can work at the school vet-
erans office, a VA Regional Office, a VA medical facility, or a state
employment office approved by the VA. The pay rate is the state or
federal minimum wage, whichever is greater.

Co-op Training: attend school and gain work experience at the
same time.

Accelerated payment for MGIB-AD: a lumber sum payment of
60% of tuition and fees for certain high-cost, high tech programs.
You must be enrolled in a high tech program and certify that you
intend to seek employment in a high tech industry as defined by the
VA.

Tuition Assistance “Top-Up”: for active duty military only. The VA
can pay the difference between the total cost of a college course
and the amount of tuition assistance paid by the military.
Tutorial Assistance Program: if you are receiving the G.I. Bill at the
half-time or more rate and have a deficiency in a course.
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How to apply for G.1I. Bill benefits

Generally you apply for the G.I. Bill through the school or other educational or
training program in which you want to participate. Ask for the school’s VA
certifying official. The application is a two-part process. First, you need to ap-
ply to and be accepted by the school you want to attend (the school must be
VA-approved). Second, your school or program must certify to the VA that
you are attending.

Tuition Assistance (T/A)

If you are serving in the National Guard or Reserves you may be eligible for
tuition assistance. Contact your unit administrator for more information.

Tuition Waivers

Some states offer assistance with tuition and/or fees for war-deployed vetet-
ans, National Guard and Reservists. Visit the State Veterans Benefits Directory
at Miliitary.com.

Vocational Rehablitation and Employment (VR&E) Program

This program helps veterans with service-connected disabilities prepare for
and find jobs within their physical, mental and emotional capabilities. Check

out: www.wba.va.cov/bin/vre

Eligibility: VA service-connected disability rated at least 20 percent with an
employment handicap or rated 10 percent with a serious employment handi-
cap. Must be discharged from military service under “other than dishonorable
conditions.” The VA pays the cost of services and a living allowance. Generally
you must complete your program within 12 years from your date of discharge
from active duty or within 12 years from the date the VA notifies you about
your service-connected disability. If you have been unable to enter or continue
a training program because of medical problems, the VA may grant an exten-
sion of the 12-year deadline. You would apply to the VA Regional Office.
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Eligible veterans may receive up to four years of full-time training or the
equivalent amount of part-time training. To apply for training, fill out VA
Form 28-1900, Disabled Veterans Application for Vocational Rehabilitation.
File the form with the nearest VA Regional Office. Generally, the VA requires
that disabled vets undergo VA educational counseling before it will approve a
specific rehabilitation program.

If you are a disabled vet, you may qualify for benefits under vocational re-
habilitation and also under the G.I. Bill. You must choose one or the other. In
most cases you will do better under “voc rehab.” Although its monthly pay-
ments are lower than those for the G.I. Bill, it covers all educational costs, like
tuition, fees, books and supplies. Under the G.I. Bill, you must pay all costs not
met by your monthly check.

If you are disabled, but your disability has not been rated by the VA as
service-connected, you may still be eligible for voc rehab through the voc re-
hab agency run by your state government. Some information about such

agencies is available at www.military.com.

War-Deployed National Guard And Reservists

In 2005 this author uncovered the fact that the VA and the Department of
Defense (DoD) were at odds with each other regarding the interpretation of
the law giving VA educational benefits to discharged war-deployed National
Guard and Reservists. Although the DoD finally relented, confusion and mis-
information continue to rule. Here is the bottom line:

If you are a war-deployed Guard or Reservist and you leave paid drill
status, you are eligible for the Chapter 1606 G.1. Bill for the number of months
you were deployed plus four months. If you had multiple tours, you can add
them together. To apply, you must bring your DD 214 to your school certifying
official and specifically request 1606 benefits. Unfortunately, the clock starts
ticking the day you leave paid drill status. Some veterans are trying to effect
legislation that will give you a 10-year delimiting date. Stay tuned.

Type of Discharge

You are eligible for education benefits only if you receive an HONORABLE
DISCHARGE. Ironically if you receive a GENERAL UNDER
HONORABLE CONDITIONS DISCHARGE, you are eligible for all your
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other VA benefits except education. This hardly seems fair, considering you
have contributed $1,200 to your G.I. Bill. The National Association of Vetet-
ans Program Administrators (INAVPA) is trying to effect legislation to fix this

injustice.

Helpful Hints

1. Prior to leaving active duty, make sure you have your DD 214 and
copies of any Kickers you have earned.

2. Save copies of any VA correspondences, especially our VA award let-
ters. These letters tell you the dates you have attended school and the
number of months you have used from your 36 months of educa-
tional benefits.

3. The VA pays only for courses that part of your program. Meet with
your academic advisor each semester to ensure that you are taking the
right courses.

4. Whenever you speak with a VA or other government official, write
down his or her name and phone number and the date of the conver-
sation as well as a summary of what was said.

5. If enrolled in AD MGIB, then they must make sure all $1,200 is de-
ducted.

6. If youare enrolled, check to make sure you served the correct amount
of time.

7. 1f you are enrolled, be sure to check on any “Kickers” based on MOS,
Guard/Reserve service, etc. before discharging.

8. Save a copy of all the VA correspondence, because the VA is known
to make mistakes.

9. Keep track of exactly how much and when the VA paid you, because
the VA is known to make mistakes.
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10. Make sure your instructor counts you present in class, as missing class
may cause you to lose all or part of your VA educational monthly
benefit.

11. Befriend the university/college registrat’s office, as it approves the
payments.

12. Check with the registrar if you are taking any unusual classes, as the
VA may not pay for university/college classes unless they lead directly
to graduation in the major/degree selected, etc, etc, etc...

Key Phone Numbers and Web Sites

(888) 442-4551—To get straight through to a live VA G.1. Bill counselor. When
the automated system answers, press 1, then immediately press 0.

(800) 827-1000—Other benefits such as disability compensation and medical
benefits. You can complete a VA application for educational benefits online

and submit it electronically: vabenefits.vba.va.gov/vonapp/main.as

G.I. Bill Web Site: www.eoibill.va.cov

Vocational Rehabilitation: vba.va.cov/bln/vre

Veterans Benefits Main Web page: www.vba.va.gov

Education Resource: www.navpa.org

Federal Financial Aid Application: www.fafsa.ed.gov

Scholarships: .military.com/education/scholarship/newsearch

Jack Mordente is the Director of Veterans Affairs at Southern Connecticut
State University (SCSU). In November 2005 he was inducted into the Con-
necticut Veterans Hall of Fame by Governor Jody Rell. In 2007 he discovered
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that the Department of Defense (DoD) had misinterpreted a law that was de-
nying war-deployed National Guard and Reservists their G.I. Bill benefits.
After months of his letter-writing, testifying and press conferences, DoD an-
nounced that it was working to ensure that all Guard and Reservists, past and
present, would be notified of the policy change.

Jack served on active duty with the U.S. Army from 1970 to 1974 and con-
tinued with the Army Reserves until 1982. He began his career serving
veterans at Southern Connecticut State University in 1975. He provides coun-
seling, academic advising, G.I. Bill and tuition waiver certifications and liaison
with the VA. As an advocate for veterans rights and benefits on a local, state
and national level, Jack is President of the National Association of Veterans
Program Administrators (NAVPA), the only national veterans education group
in the country. He also serves on Congresswoman Rosa Del.auro’s Veterans
Advisory Committee and is a member of Connecticut’s Employer Support of
the Guard and Reserve (ESGR). He has served on the city of New Haven Vet-
erans Advisory Committee and the Connecticut Board of Higher Education
Veterans Advisory Committee and chaired the Connecticut Agent Orange
Commission from 1983 to1987.

He is often sought-after to speak about veterans rights and benefits. He re-
cently served on education panels at the Department of Defense Worldwide
Education Symposium in Orlando and the National Symposium for the Needs
of Young Veterans in Chicago. This year he presented a paper titled “From the
Battlefield to the Classtoom” at the National Association of Student Personnel
Administrators Annual Conference in Florida.

Jack received a B.A. from Providence College in 1970. He obtained his
mastet’s degree and sixth year (a further degree) in counseling/student pet-
sonnel from SCSU in 1977 and 1979. He resides in Branford, Connecticut with
his wife, Linda. He has two daughters, Elisa and Jill, and two grandsons, An-
drew and Tyler.



Chapter Eight
VA Housing Programs

By Mathew B. Tully

Introduction

Housing is one of the basic necessities in life, and the VA offers several bene-
fits to help veterans obtain, purchase, and maintain homes. There are many
benefits to owning a home. The main advantage is that you can stop making
rent payments and instead start making mortgage payments. When you get a
loan and purchase a home, your mortgage payments build equity (your share in
the ownership of the property). Rent payments do not build equity, because
you are not paying toward any sort of ownership of the property that you oc-
cupy. Another advantage of home ownership is that the interest portion paid
on home mortgages may amount to a substantial tax deduction. With these
benefits of ownership, however, come many responsibilities, including regular
payments and home maintenance, even in times of emergency or disaster.
This chapter focuses on the housing programs available for veterans to
purchase homes. Specifically, it outlines the basics of VA loans in comparison
to conventional loans, as well as the requirements, uses, and added benefits of
choosing to purchase your home using a VA loan. It also outlines key steps to
take to keep your home should you fall behind on your home loan payments.
This chapter further addresses information and resources regarding state hous-
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ing programs available to veterans, as well as veterans domiciliary facilities for
veterans who do not wish to purchase a home, or are not physically capable of
living independently or maintaining home. Included is also an update on recent
changes in the laws affecting veterans and housing. Lastly, in light of recent
events in this country and around the world, this chapter offers advice on what
to do for yourself, your home, and your future in the case of a natural disaster.
It is our hope that this chapter serves as a resource to access relevant in-
formation on VA housing benefits, and a first step for veterans and their
families in finding, financing, and keeping the home of their dreams.

VA Loans

For many veterans, the most helpful program that the VA offers is the one that
provides for home loans. Getting a VA loan can be a critical step in buying a
home; buying a home can be a critical step in improving the financial picture
for families and single individuals alike. A VA loan makes the purchase of a
home possible for many veterans who would otherwise be unable to buy one; a
VA aloan can—quite literally—open the door to a new home for a returning
veteran.

The first thing that it is important to note is that the term “VA Loan” does
not usually mean a loan directly from the VA to the veteran. A VA loan is a
home loan (also called a “mortgage”) made by a private lender (such as a sav-
ings bank or loan company), which is granted to veteran borrowers who are
approved for the loan after the application process, and who fulfill all other
requirements for receiving the loan. The 124 does not act as a lender; it simply gnar-
antees the repayment of the loan. This reduces the risk to the lender that is implied in the
transaction, which makes it possible for the lender to provide lower interest rates and more
advantageous terms for veteran applicants.

However, direct loans from the VA to veteran home purchasers may be
available in certain limited instances. VA “direct” home loans are available to
eligible Native American veterans who want to buy, build or improve a home
on Native American trust land or simultaneously purchase and improve a
home. Direct loans also are available to reduce the interest rate on existing
loans. These loans otherwise have the same standards and requirements as the
standard VA loans discussed below.

Many returning veterans may face discrimination in various aspects of
their personal and professional lives. It is important for you to note, however,
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that discrimination in the sale or financing of housing because of race, sex,
religion, family status, handicap, or national origin is prohibited by federal laws.
The Department of Veterans Affairs (the VA) oversees the VA housing pro-
gram and ensures that all veterans are given an equal opportunity to buy homes
with VA assistance. Lenders participating in the VA loan program are required
by the Civil Rights Act of 1968 to act on loan applications without regard to a
veteran’s race, sex, religion, family status, handicap, or national origin. If you
experience or suspect discrimination by a builder, broker, or lender, you should
notify your nearest VA Regional Office (VARO), and it will investigate. To start
a VA investigation, submit a written complaint directly to the VARO. Your
complaint must describe the discriminatory action, including the date it oc-
curred, names, addresses and telephone numbers of all parties involved in the
action, and the address of the property involved. The VA has a form for this
purpose (VA Form 26-8827, Housing Discrimination Complaint), which you
can request from the VARO.

Benefits of VA Loans vs. Conventional Loan

For a majority of buyers, who need close to one hundred percent of the pur-
chase price for a new home, a VA loan could be one of the best options
available as compared to conventional loans. The biggest and most distinct
advantage of a VA loan is the “no down-payment” feature. In addition, and
unlike conventional loans, you have access to VA support during temporary
financial hardships (this will be discussed in more detail below). You can also
get pre-qualified for a VA loan before you even start looking for a new home,
so that you know what your budget is.

Pre-approval is an uncomplicated process, much like the actual VA loan
application process. The difference is that the process takes place before you
purchase your home. The process may vary slightly between lenders. However,
there are three basic steps to pre-qualification that remain relatively constant:

1. You must find an approved lender of VA loans. There are many lend-

ers out there, and more information is also available from the VA.

2. Determine your eligibility for a VA loan. Whatever lender of VA loans

that you choose will be able to assist you with this.

3. Provide your chosen lender with all pertinent information that the

lender requires for a determination, such as income information, tax
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returns, and a credit report. The required information may vary
slightly between various lenders.

After you have given the lender all of the requisite information, the lender
will inform you of the dollar amount for which you are pre-approved. Once
you are pre-approved for up to a certain loan amount, the lender will also give
you a pre-approval notice, which verifies the approved sum. The notice is
purely for your records, but it may be useful to show to sellers when making an
offer in order to demonstrate genuine interest in purchasing the seller’s home.

It is not necessary to spend the entire loan amount (if you find the home
you want at a lesser price). There is no penalty for spending less than the VA
pre-approval amount. However, you should not exceed your budgeted loan
pre-approval amount on a home, unless you have funding elsewhere.

You can borrow up to one hundred percent of the purchase price of the
home that you choose to buy. The VA does not set a maximum limit on loan
amounts. As of January 1, 2008, most lenders have capped the maximum
amount at $417,000, and as high as $625,500 in certain high-cost areas. You
might be able to receive a higher loan amount if you make a down payment,
depending on your lender. VA loans also allow the seller to pay all of the vet-
eran’s closing cost as long as the cost does not exceed 6% of the sale price of
the home. VA loans don’t have the closing costs that are associated with most
conventional loans because the VA has a list of fees that cannot be charged.
Commissions or “buyer broker” fees are another example of fees that will not
be charged to veteran purchasers.

With a VA loan, there is no private mortgage insurance which extends
through the life of the loan. This is different from conventional loans, which
include mortgage insurance. Mortgage insurance is required for most conven-
tional loans to protect the lender in the event that you cannot make your
payments. It is an added cost which could increase your monthly loan pay-
ments. Veterans accepting VA loans must pay a funding fee for the loan. The
funding fee is standard across all lenders, but may vary between types of
servicemembers (regular or reservist), and the amount paid for the down pay-
ment. For most regular military servicemembers, the basic funding fee is 2.15
percent and must be paid to the VA by all but certain veterans. A down pay-
ment of 5 percent or more will reduce the fee to 1.5 percent, and a 10 percent
down payment will reduce the funding fee to a 1.25 percent. For all eligible
reserve/National Guard individuals using a VA loan, a funding fee of 2.40 pet-
cent is required. As with regular servicemembers, the fee varies with the down
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payment. A down payment of 5 percent or more will reduce the fee to 1.75
percent, and a 10 percent down payment will reduce it to 1.5 percent.

There is also a funding fee associated with loans used to refinance an exist-
ing VA home loan with a new VA home loan to lower the existing interest rate.
Again, the percentage varies due to the amount of the down payment. A de-
tailed table for the uniform funding fees for VA loans is available at
www.homeloans.va.cov/funding fee tabels.doc. Also note that for all VA

loans, the funding fee may be paid in cash or it may be included in the loan.
The funding fee can be financed, but is waived only if the veteran receives
monthly payments for a service-connected disability.

The interest rates for VA loans are not necessarily lower than those for
conventional loans, but the interest rates on VA loans are both competitive and
negotiable. The VA does not set the interest rates and discount incentives for
VA loans; these rates and programs are established only by lenders. As such,
these rates and discounts might vary among different lenders. In addition, once
approved for a VA loan, as a veteran or active duty service person, you are eli-
gible for the best interest rates available regardless of your credit score or
credit history. There are often easier qualification standards for VA loans, and
credit and income standards are not as strict as for most conventional loans.
For example, when applying for a VA loan, lenders look only at your previous
12 months of credit activity, with the exceptions of bankruptcies, tax liens, and
collections, which could have an adverse impact on your loan even if they are
more than 12 months old. In addition, there are no prepayment penalties asso-
ciated with VA loans.

VA loans are 30-year loans with a choice of payment plan options, includ-
ing: traditional fixed-payment plans, graduated payment mortgages, and
growing equity mortgages. At present, however, the VA does not offer interest-
only loan programs. All loans guaranteed through the VA pay back to the prin-
cipal of you loan and increase your home equity with each payment. Equity is
the amount of value that a homeowner has invested in their property.

Uses for VA Loans

Although they are most commonly used to buy houses, VA loans can be used
to purchase, build, or improve a house, to simultaneously purchase and reno-
vate a house, to purchase a mobile home and lot, to purchase a condominium,
or to purchase a farm residence. In some cases, VA loans can be used to refi-
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nance an existing home loan. A refinancing loan may not exceed 90 percent of
the appraised value plus the costs of the improvements. VA loans can also be
used to purchase energy-efficient home materials, appliances, or equipment.
These improvements include (but are not limited to): installing energy-related
features such as solar panels or heating or cooling systems, water heaters, insu-
lation, weather-stripping, caulking, storm windows or doors, and other energy-
efficient improvements approved by the lender and VA. A VA loan can be in-
creased up to $3,000 based on documented costs of these improvements, or
up to $6,000 if the increase in the mortgage payment is offset by the expected
reduction in utility costs. The property purchased with or affected by VA loans,
however, must be residential property.

There are some restrictions regarding the use of VA loans. First, you must
live in the home you purchase using a VA home loan, and it must be your pri-
mary residence. You cannot use a VA loan to purchase a vacation home.
Deployed veterans, however, can use VA loans to purchase a new home, as
long as that home will be their primary residence when they return. At present,
VA loans may not be used to purchase foreign property or cooperative apart-
ments (known as “co-ops”). You should check with the VA or your chosen VA
loan lender for more details regarding the specific uses for and prohibited uses
of VA loans.

Eligibility for VA Loans

Almost all veterans who have been discharged “other than dishonorably” are
eligible for VA loans. There is no requirement that the veteran must be a first-
time home buyer in order to be eligible. Eligible veterans include: Veterans
who served on active duty at any time during World War 11, the Korean War,
and the Vietnam Era and were on active duty at least 90 days or were dis-
charged due to a service-related disability; service during the peacetime periods
from 1980 (enlisted) or 1981 (officers), if 181 days of continuous active duty
were served; ot, after these dates, active duty service of 24 consecutive months
or one full period (181 days). Individuals may also be eligible if they were re-
leased from active duty due to an involuntary reduction in force, certain
medical conditions, or, in some instances for the convenience of the govern-
ment.

Surviving spouses of deceased eligible veterans may be eligible for VA
loans if the spouse meets certain criteria. Unmarried spouses of veterans who
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died in service or from a service-related disability are also eligible to apply for
VA loans, as are spouses of veterans who are prisoners of war or missing in
action. Also, a surviving spouse who remarried on or after reaching the age of
57 on or after December 16, 2003, may be eligible for the home loan benefit.
There was a window for applications from surviving spouses who remarried
before December 6, 2003, which closed, without exception, on December 14,
2004,

In addition, there is also VA loan eligibility for certain United States citi-
zens who served in World War 11 for a government that was allied with the
United States. Individuals with service as members in certain organizations,
such as Public Health Service officers; cadets at the United States Military, Air
Force, or Coast Guard Academy; midshipmen at the United States Naval
Academy; officers of the National Oceanic and Atmospheric Administration;
merchant seaman with WW II service; and some others are eligible for VA
home loans. Contact the VA with any questions about VA loan eligibility.

Veterans who file for bankruptcy are still allowed to use a VA home loan if
they are eligible. There is, however, a two-year waiting period after the bank-
ruptcy period before the veteran is eligible again.

VA Loan Application, Qualification and Approval

If you qualify, you may be able to receive a VA loan even if other loans are
unobtainable. It is important to remember, however, that a VA home loan is
not an automatic benefit. In order to qualify for a VA loan, veterans must first
meet one of the eligibility requirements outlined above, and then must also
have an income that is capable of supporting the monthly home loan payments
that such a loan would require. You may want to consult with an accountant or
financial planner while completing the paperwork involved with your loan ap-
plication.

The main difference between an application for a conventional home loan
and an application for a VA loan is the necessity of both a “Certificate of Eli-
gibility” and a VA-assigned appraisal. If you don’t already have one, you can
complete VA form 26-1880, which is the Request for a Certificate of Eligibility
for VA Home Loan Benefits, and submit it to the VA Eligibility Center. The
contact information, address and telephone number for the VA Eligibility Cen-

ter are available and kept current at www.homeloans.va.gov/eligibililty. You

will also need copies of your most recent discharge or separation papers cover-
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ing active military duty since September 16, 1940, which show active-duty dates
and type of discharge. With most lenders, the process of obtaining a Certifi-
cate of Eligibility can now also be handled online through an Automatic
Certificate of Eligibility (ACE) program. Your lender, once you choose one,
can help you with this.

When you have chosen the house you would like to purchase, you will
need a VA-assigned appraisal; the lender typically does this. A state-licensed
real estate appraiser will visit the home to give the lender and VA an opinion
of the market value of the property. From this information, the lender and the
VA will decide if the value of the property to be purchased will be sufficient
collateral (value as security) for the VA loan. This appraisal, however, is in no
way a warranty for the property. It does not guarantee that the property is free
from construction or other defects; these types of warranties should be re-
quested of and given by only real-estate brokers and/or homebuilders. A
separate pest inspection is also required for loan approval. If pests are found,
the problem must be fixed before you can close on the home. This require-
ment is for the protection of the buyer, because an insect infestation not only
reduces the value of your home; it also reduces your use and enjoyment of the
home, as well as the life of the home. You do not need an additional home
inspection for other defects, although it is highly recommended for the same
reasons.

During this application and appraisal process, your lender may also be
gathering credit information on you. As compared to conventional loans, these
procedures may slightly slow the process of getting approved for and closing
on your new home. This is why the VA loan pre-approval option discussed
above is an attractive option for many borrowers. You can contact the local
VARO for tips on speeding up the application process.

You can also pre-qualify for a home loan, which means determine if you
can receive a VA loan, and generally how much you can afford to spend, before
you choose which home you are going to buy. This does not waive the eventual
requirement of appraisal, but may be a good option if you don’t yet know
which home you would like to buy, or you would like to be more certain of
your budget before you begin looking for a new home. In order to pre-qualify
for a VA loan, you must first find a qualified lender for VA loans. Next, you
will need to determine your eligibility with your lender. This involves the Cer-
tificate of Eligibility process discussed above, which can be quick and easy.
Once you have provided your lender with the relevant information to make a
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decision about your loan, you may be pre-certified for a certain amount of
loan funds.

Your lender will mail you a notice of this pre-certification, and this notice
can be shown to prospective sellers to show that you are a serious buyer. Some
realtors also require pre-qualification for VA loans. If you choose to pre-
qualify for a VA loan, you are not obligated to accept the loan until you sign
the closing documents for the home. The information that you should be pre-
pared to provide your lender includes but is not limited to: tax returns, income
information, employment history, and a credit report. Also note thatif you are
looking to borrow through a VA home loan and have children under the age
of 13, your loan application requires a “Child Care Letter.” This is because VA
loans require that childcare expenses be counted as liabilities for qualification
putrposes.

If and when both the home and the loan have been approved, it is then
time to close on the property. In order to close on the property, you as the
buyer must contact a state-licensed insurance agent to purchase homeowner’s
insurance on the property. This will protect your home and your lender in case
of any future damage to or loss of the property. Title will be transferred to you
as soon as the closing documents are completed and made part of the public
record. The transfer of title means that you officially own and be responsible
for the property.

Foreclosure and How to Avoid It

If you fall behind in your mortgage payments, you risk losing your home.
Whether you have a VA loan or a conventional loan, the lender may “fore-
close” on the property if you don’t make payments on time. Foreclosure is a
legal proceeding to take away your ownership of the property. The cardinal
rules for avoiding foreclosure are:

1. Contact your lender as soon as you realize you will not be able to
make your payments.

2. Don’tignore your lender’s attempts to contact you; this will only make
your problems worse, because fast action is £¢y to a favorable resolu-
tion.

3. Stay positive. There are many options that may be available to help
you avoid foreclosure.
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In any event where you are unable to make your scheduled loan payments,
itis important to contact your lender because there may be options available to
you. There may be a way to arrange for an easier payment schedule by extend-
ing your contract terms, or you may qualify for forbearance. Forbearance is a
period during which your lender gives you permission not to make loan pay-
ments; interest, however, will oftentimes continue to accrue on your loan while
itis in forbearance. Because your loan could accrue interest during the forbeat-
ance, you should be aware that you monthly payment affer forbearance might
be larger than before because the accrued interest will be added to the princi-
pal. It is important to discuss these options with your lender as soon as you
think it will be difficult to make payments. Once you are several months be-
hind on your payments, your lender may be less willing or have fewer options
to help you.

Unlike with conventional loans, however, a lender may not foreclose on a
VA loan unless the veteran is three months behind on payments. Before fore-
closing, the lender must give the VA 30 days’ notice. In certain situations, the
lender must accept partial payments in lieu of foreclosing on the property. All
lenders are supposed to take steps to avoid foreclosure and to give veterans “all
reasonable forbearance.” If your lender does not make a reasonable effort to
avoid the foreclosure of your property, you may want to complain to the Loan
Guaranty Division at the nearest VARO.

Aside from forbearance, there are other options that you can discuss with
your lender to avoid foreclosure. The first and simplest option that may be
available is reinstatement. Reinstatement might be possible when you are be-
hind in your payments yet can, nonetheless, promise a lump sum to bring
payments current by a specific date. If your account is past due on account of
a short-term financial hardship and you can now make payments, your lender
might agree to let you catch up by adding a portion of the past due amount to
a certain number of monthly payments until your account is current. This is
simply a repayment plan that is structured and approved by your lender.

In some cases of long-term financial hardship, loan modification is avail-
able for a small percentage of VA loans, when both the lender and the investor
agree on the terms of the modification. Essentially, this is a process where the
mortgage contract is renegotiated to lower the interest rate and/or extend the
term of the loan; this then results in lower monthly payments. The veteran
borrower is responsible for the costs and fees associated with a modification.
All property taxes must be current or you must be participating in an approved
payment plan with the state and local municipalities that levy taxes on your
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property in order to be eligible for a modification. Any additional liens or
mortgagees must also agtree to be subordinate to the first VA loan/mortgage.
In addition, all of these requests are subject to your lender’s approval.

A VA loan may also be re-funded; this is when the VA buys or “assumes”
your loan from the lender. Re-funding may buy you time and give the VA flexi-
bility to consider options to help you save your home that your current lender
either could not or would not consider. When the VA re-funds a loan, the de-
linquency is added to the principal balance and the loan is re-amortized, or
liquidated once again to allow for a new loan payment plan. Your new loan will
be non-transferable without prior approval from the Secretary. If your interest
rate was lowered and an assumption is approved, the interest rate will be ad-
justed back to the previous rate. This is a more common remedy than
modification, because there are fewer prerequisites to begin the process. A re-
funding, however, takes at least 30 days to process and must be completed be-
fore your lender initiates foreclosure.

If you are trying to sell your home and are unable to make your mortgage
payments due to long-term financial hardship, you may be eligible for a “deed-
in lieu-of-foreclosure” if your house has been on the market (at a fair market
value) for at least 90 days. You will need to provide a current copy of the list-
ing agreement for your home, as well as complete a financial package. Also,
there cannot be any additional claims or liens (other than the mortgage) against
the property in order to be considered for this option. If you are approved for
a deed-in-lieu-of-foreclosure, you will be giving up all rights to the property
and the property will be conveyed to your lender; you will no longer own the
home. The benefit of a deed-in-lieu-of-foreclosure is that the veteran is spared
the embarrassment and negative credit consequences of foreclosure, and most
all of the veteran’s indebtedness from the defaulted loan will be erased through
this transaction if the amount of the debt is less than or equal to the market
value of the home.

If you want to challenge the foreclosure of your home and you have ex-
hausted the resources and remedies offered by the VA, you should consult an
attorney before giving up all hope. An attorney can best advise you on state
laws that protect against foreclose for all homeowners (not just veterans). A
lawyer can also be helpful in analyzing and explaining VA regulations, as well as
the legal documents and processes that are involved with a foreclosure pro-
ceeding.

Lastly, repairing your credit should also be a long-term goal if you have
fallen behind on your home loan payments. This is because when you default
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on your loan payments, it will likely have a negative effect on your credit; dam-
aged credit can drastically limit your ability to obtain later loans or credit for
any purpose. A nonprofit credit-counseling agency might be able to help you
work with your creditors to reduce your monthly payments by lowering interest
rates or extending repayment periods. Be wary, however, of credit counseling
services that offer quick solutions to your credit problems, but come with a
large price tag. There are plenty of organizations that offer the help that suits
both your needs and your budget. The National Foundation for Credit Coun-
seling, available online at www.debtadvice.org, may be a good place to begin.

Selling a Home Purchased With a VA Loan

When it is time to sell the home that you purchased with a VA loan, it is
important for you to remember that selling the property, alone, does nof release
you from liability for the VA loan. The veteran must notify the VA or the
lender that the liability will be transferred to the new owner. The new owner
must also agree to the shift in liability. This process is what is being referred to
when it is said that the new owner “assumes the mortgage.” For VA loans
closed after March 1, 1988, the veteran must contact the lender or the VA and
request a release from liability. The purchaser who is to assume the VA mort-
gage must first be approved by the VA or lender for a release to be granted. If
the loan was closed prior to March 1, 1988, the loan may be assumed without
approval from the VA or the lender. The veteran, however, is strongly encour-
aged to request a release of liability from the VA. If you do not obtain a
release of liability when you sell a home subject to a VA loan, and the VA suf-
fers a loss on account of a default by the assuming purchaser or some future
assumer, a debt may be established against you. Obtaining a release, regardless
of when the loan was closed is the best way to avoid personal liability for the
VA mortgage on the sold house.

Specially Adapted Housing Grant Program

The VA has grant programs available for veterans or servicemembers who
have specific service-related disabilities. These grants are provided to eligible
servicemembers for the purpose of constructing an adapted home, or modify-
ing an existing home, to meet their adaptive needs. The goal of these programs
is to provide a barrier-free living environment that affords the veteran or ser-
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servicemember a level of independent living he or she may not normally enjoy.
Essentially, if you or a loved one is a severely disabled veteran facing the diffi-
cult choice of giving up your independence to live in specially adapted housing,
you may be eligible for grant money to afford you the opportunity to modify
your own home, or even build a new one to meet your present needs without
sacrificing your independence. There are three main types of grant programs
administered by the VA for the purpose of providing specially adapted housing
for severely disabled veterans. These will be discussed below.

First, the Specially Adapted Housing Grant (SAH) is available to se-
verely disabled veterans or servicemembers who are entitled to a home
especially adapted for their needs due to loss of mobility. This grant is cut-
rently limited to a maximum of $50,000 per person to create wheelchair
accessible homes for those that require wheelchair accommodations for daily
living activities. Such accommodations might include the installation of ramps
or elevators, as well as handrails in the kitchen, bathroom, or other areas where
necessary to facilitate daily activities in the home. SAH funds may also be used
in conjunction with a VA home loan (discussed above) to purchase a new, spe-
cially adapted home.

Next, the Special Housing Adoptions Grant (SHA) is available to veter-
ans or servicemembers who are entitled to home adaptations due to blindness
in both eyes or 5/200 ot worse visual acuity. It is also available to veterans who
suffered the anatomical loss, or loss of use, of both hands. This grant is cut-
rently limited to a maximum of $10,000 per person. Grants can be used for a
wide array of home modifications and improvements. For both the SAH and
SHA, home ownership is a prerequisite for receiving grant funding. In other
words, you are not eligible to receive monetary funding if you are living with
family or friends in a home that you do not own.

However, Congress has recently created a third grant program, the Tem-
porary Residence Adaptation Grant (TRA), for severely disabled veterans
and servicemembers who are temporarily living, or intend to temporarily live,
in a home (which the veteran or servicemember does not own) with a family
member. This grant affords specifically adapted housing to veterans and set-
vicemembers who do not yet own a home of their own. Under the TRA
program, those veterans and servicemembers who would otherwise be eligible
for grants under SAH, but are precluded from obtaining funding because they
do not own a home, will be eligible for a maximum of $14,000. Similarly, vet-
erans and servicemembers who would otherwise be eligible for grants under
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SHA but do not own their home are eligible to receive a maximum payment of
$2,000 in VA grant funds.

In addition, there are other programs available through the VA to make
specially adapted housing available for severely disabled veterans and service-
members, such as the Vocational Rehabilitation and Employment Services
“Independent Living” Program, the Veterans Mortgage Life Insurance Pro-
gram, and the Veterans Heath Administration (VHA) Home Improvement and
Structural Alterations Grant. For more information on any of the grant pro-
grams mentioned in this section, you can contact a local VARO by calling, toll
free, (800) 837-1000. Additional program information and grant application

forms are also made available at www.homeloans.va.cov/sah.htm.

State Loan Programs for Veterans

Many states offer veterans benefits programs that are separate from the federal
loan programs discussed at the beginning of this chapter. The separate benefits
that some states offer include: home loans, veterans homes, educational grants
and scholarships, special exemptions or discounts on fees and taxes, and free
hunting and fishing privileges. The following is a list of links to the Web sites
for each of the individual states that offer veterans benefits. For additional in-
formation, click on the name of your state in order to link to your state
department of veterans affairs or to information at Military.com. Editor’s
note: For additional information and links to each state department of veter-

ans affairs, go to www.military.com/benefits/veterans-benefits /index.

Alabama Louisiana Ohio

Alaska Maine Oklahoma
Arizona Maryland Oregon
Arkansas Massachusetts Pennsvlvania
California Michigan Rhode Island
Colorado Minnesota South Carolina
Connecticut Mississippi South Dakota
Delaware Missouri Tennessee
Florida Montana Texas

Georgia Nebraska Utah
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Hawaii Nevada Vermont
Idaho New Hampshire Virginia
Hlinois New Jersey Washington
Indiana New Mexico West Virginia
Towa New York Wisconsin
Kansas North Carolina Wyoming

Commonwealth of

I< t k, \]rtth t
Kentucky otth Loaxol Puerto Rico

Territory of Guam

More information on state programs for veterans is also available at:
www.military.com /benefits /veteran-benefits /state-veterans-benefits-directory.

Veterans Homes and Domiciliary Facilities

Veterans homes and domiciliary facilities are places to live that are provided for
by the VA. The impetus for institutionally established veteran homes came in
the aftermath of the Civil War, in order to create homes for disabled soldiers
and sailors. These were originally built or bought and operated entirely by the
states. The first Congressional Act providing federal aid to state-run veteran
facilities was enacted in 1888, titled “An Act to Provide Aid to State or Territo-
rial Homes for the Support of Disabled Soldiers and Sailors of the United
States.” The Act provided $100 per year for each eligible veteran residing in a
state home.

Federal assistance to states for the costs of constructing nursing homes for
veterans was first authorized in 1964. In 1977, state home applications for con-
struction funds exceeded the annual appropriations, and resulted in a backlog
of eligible applications has continued since that time. In 1986, Congress estab-
lished a priority system for awarding state home construction grants. The
backlog of currently eligible construction grant applications is approximately
$637 million. The VA was estimated to participate in the construction of ap-
proximately 645 state nursing home care and domiciliary beds during fiscal
years 2006 and 2007.
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The VA participation in grant-in-aid programs for the states is twofold.
First, the VA may contribute to approximately 65 percent of the cost of con-
struction or purchase of state nursing home or domiciliary facilities or the
renovations to existing state homes. Secondly, the VA provides per-diem (by
the day) payments to states for eligible veterans to reside in state homes. The
Secretary of Veterans Affairs has the discretion to adjust these daily rates each
year to account for inflation and increased costs of living.

The most recent evaluation of veterans homes and domiciliary facilities
was done in 2007. That evaluation found that there are 126 homes in 47 con-
tiguous states and Puerto Rico, including 54 facilities in 33 states with 5,644
VA-authorized beds; 114 nursing homes in 47 states with 21,031 VA-
authorized beds; four hospitals in four different states with 287 VA-authorized
beds; and two adult day health care facilities in two states with 95 VA-
authorized beds. Per-diem rates for 2007 were set at $67.71 for nursing homes
and hospital care and $31.30 for domiciliary care. The adult day health care
per-diem rate is $40.48. Maintenance and operation of veterans homes is also
supported by the VA, which sustains roughly 33 percent of operating costs.

State Veterans Homes

These veteran homes are established by states for veterans disabled by age,
disease, or otherwise, and who, by reason of such disability, are unable to ade-
quately provide for living necessities. The Veterans Homes program, as created
by the State Home Grant Program, represents one of the longest existing fed-
eral-state partnerships. The program represents a significant part of the
Veterans Housing Administration’s (VHA) long-term care strategy for disabled
servicemembers, by providing grants to individual states for the construction
and support of residences established to provide long-term care for aging vet-
erans and those who require assisted living. Although hospital care may also be
provided for in some instances, funding is limited to state homes that also pro-
vide domiciliary, or nursing home care. Domiciliary care provides shelter,
sustenance, and incidental medical care on an ambulatory self-care basis. Care
provided does not rise to the level of the skilled nursing services that are char-
acteristic of nursing homes; both are eligible for funding. The hospital care
referenced above would essentially be for short-term care, where domiciliary
care or nursing home care involves long-term or permanent assisted living,
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The VA also continues to encourage states to renovate state homes and to
maintain a safe and healthy environment in existing homes for eligible veterans
seeking long-term care.

Domiciliary Care

Domiciliary care is provided in VA domiciles, as well as state homes. In the
2001 fiscal year, VA domiciliary facilities provided care to 24,931 veterans.
Nearly 5,000 of those veterans were homeless and admitted for specialized
care. Although many state veterans homes provide services similar to those
offered in VA facilities, the latter tend to provide for veterans advanced in
years. Domiciliary facilities predominantly serve the homeless and provide spe-
cialized programs to facilitate the rehabilitation of patients who suffer from
head trauma, stroke, mental illness, alcoholism, eatly dementia, and a myriad of
other disabling conditions.

Although the average age of veterans overall in VA domiciles is 59 years
(43 years for those in the homeless program), new programs have recently fo-
cused on aging veterans in order to address quality-of-life issues. For example,
domiciliary patients are encouraged to become involved with programs in the
community such as senior citizen centers and “foster grandparents” programs.
These activities have enabled veteran residents to continue community in-
volvement, as well as to reintegrate into the community.

Recent Updates in the Laws Affecting
Veterans and Housing

There has been a recent push to make continued amendments to laws affecting
veterans and housing a national priority. One recent bill would amend the old
Montgomery G.I. Bill, and remove many of the fees associated with veterans
housing loans. A senator stated that “[p]atriotic men and women have an-
swered the call of duty throughout our history; those who put down the plow,
ot the books, or the laptop, who left their families to wear the uniform. . . . For
too long, their sacrifice has not been matched by a national commitment on
the part of our government.”

Although much change is required to meet the increasing needs of veter-
ans returning from the wars in Iraq and Afghanistan, positive measures have
already been attained. In 20006, the President signed into law the Veterans
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Housing Opportunity and Benefits Improvement Act, which has proven in-
strumental to alleviating some of the housing concerns facing our nation’s
veterans. The Act provides in a pertinent part:

*  Section 101. Permits the Secretary of Veterans Affairs (Secretary), in
the case of a service-disabled veteran who is residing, but does not in-
tend to permanently reside, in a residence owned by a member of the
veteran’s family, to assist the veteran in acquiring such adaptations de-
termined reasonably necessary due to the veteran’s disability. Provides
assistance limits. Terminates such assistance five years after the en-
actment of this Act. Prohibits any veteran from receiving more than
three grants of assistance. Requires an interim and final implementa-
tion report from the Comptroller General to Congress.

*  Section 102. Allows the Secretary, with respect to hybrid adjustable
rate mortgages offered to veterans under provisions of the National
Housing Act, to increase or decrease the interest rate in any single ad-
justment by such percentage points as the Secretary may prescribe.
(Currently, the Secretary is limited to an increase of one percentage
point in any single adjustment.)

*  Section 103. Amends provisions directing the Secretary to establish
and implement a pilot program for making direct housing loans to
Native American veterans to: (1) make such program a permanent
program rather than a pilot program; and (2) require the Secretary to
include information on loans so provided as part of the annual bene-
fits report of the Veterans Benefits Administration.

*  Section 104. Extends eligibility for Department of Veterans Affairs
(VA) direct loans for Native American veterans to a non-Native
American veteran who is the spouse of a Native American veteran, as
long as there is joint possession or ownership on trust land.

For information on legislation currently before Congress, or legislation

currently supported by your Senator or Congress person, please visit the Li-
brary of Congress Web site at thomas.loc.gov .
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Veterans Benefits Initiatives in the Private Sector

Fannie Mae Announces Grant to Help Homeless Veterans:

In a recent poll conducted by Fannie Mae (the Federal National Mortgage
Association), nearly one-quarter of veterans indicated that they had been con-
cerned that they may not have a place to live, and 86 percent of veterans
thought that homelessness among veterans was increasing or staying the same.
The survey also indicated that nearly half (48 percent) had taken in a friend or
relative who was facing homelessness. But veterans strongly agreed (60 pet-
cent) that homeless people could become self-sufficient if they had affordable
housing options. In response, Fannie Mae has pledged a $200,000 grant to
Common Ground that will enable it to build supportive housing units for vet-
erans.

Common Ground is a nationally recognized nonprofit developer of sup-
portive housing and other innovative solutions to prevent and end
homelessness. Common Ground has indicated that the Fannie Mae grant “will
help them achieve their goal of creating 1,000 supportive housing units for
homeless veterans through new development, joint ventures and technical as-
sistance activities.”

The grantis an integral element of Fannie Mae’s commitment to prevent-
ing and ending homelessness. In announcing the grant, the President and CEO
of Fannie Mae, Daniel Mudd, stated that “[tlhose who have defended our
homeland should have a home to call their own.”

Disaster Advice for Veteran Homeowners

Several areas of the country have been devastated in recent years by natu-
ral disasters such as hurricanes, floods, and wildfires. As a result, the VA has
issued current circulars in order to keep veterans who are affected by disasters
up-to-date on their options. The VA offers advice and help for all veterans
who are in need as a result of a natural disaster. This information is available at
WWW.VA.ZOV.

According to the Disaster Advice for 1 eteran Homeowner bulletin distributed
by the VA, the following steps are recommended for veteran homeowners af-
fected by natural disasters:

* Contact Your Mortgage Company As Soon As Possible. This is

because you are not excused from making your regular loan payments,
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even if you can’t live in your home. At this time, you should also talk
with the mortgage company about forbearance (non-payment of
loans for a set period if certain criteria are met) or extending or modi-
fying your loan agreement to lessen the monthly payment amount so
that you can make payments on time.

Contact Your Insurance Agent or Company. File insurance loss
claims as soon as you can. The VA advises not to make an insurance
settlement too quickly and to do careful research on the damages and
costs. When your property appears repairable, contact your local gov-
ernment engineet’s office to inspect for structural damage. Try to get
atleast two estimates from licensed contractors for the cost of repairs.
Insurance checks for personal property or living expenses should be
addressed to you. Checks to cover home damage should be addressed
to both you and your mortgage company.

Contact the Federal Emergency Management Agency (FEMA).
This is the first step in recovering your losses from any other disaster
recovery agency, including the Small Business Administration (SBA).
Benefits such as low-interest loans, cash grants, and housing assistance
may be available from agencies supporting the recovery effort. You
can register with FEMA by calling the toll-free number (800) 621-
FEMA (3362), or (800) 462-7585 (for the speech- or hearing-
impaired). More information is available at www.fema.gov .
Contact Other Sources of Help. Special assistance may be available
from organizations such as the American Legion, Veterans of Foreign
Wars, Disabled American Veterans, and other veterans groups, even if
you are not a membet. For information on additional benefits offered
by the VA for veterans in need after a natural disaster, call (800) 837-
1000. For information on residential care, domiciliary care, housing
for relatives of hospitalized servicemembers, and other housing issues
for relatives and friends of servicemembers, see Chapter 20, “Advice
for Families and Caregivers of Wounded Servicemembers.”
Change Your Address. You should notify your post office if you are
receiving a monthly benefit or other check from the VA or other
source and are unable to receive mail at your regular address.

As discussed in the section on foreclosure above, you should contact your

mortgage company if something happens to physically prevent you from mak-

ing your mortgage payments, so that you can discuss the available options.



The American Veterans and Servicemembers Survival Guide 219

These options may include forbearance, a waiver of late charges for uncontrol-
lable financial circumstances and suspension of credit reporting until the
borrower can catch up on payments. These benefits may also be available for
National Guard members experiencing financial hardship after leaving their
normal job when called into active duty in response to an emergency.

Mathew B. Tully, Esq. is the founding partner of Tully Rinckey PL.L.C.,
one of the fastest-growing law firms in Albany, NY. Mr. Tully founded the law
firm in the back bedroom of his ski home in Hunter, N.Y. after escaping from
the World Trade Center on September 11, 2001. The firm is one of the few in
the country dedicated to the protection and preservation of veterans rights.
Mz. Tully is nationally recognized as a leader in USERRA (Uniformed Services
Employment and Reemployment Rights Act) litigation.

Additionally, Mr. Tully serves as a major in the New York Army National
Guard. Most recently, he was deployed to the Middle East in support of Op-
eration Bright Star. He is also a veteran of Operation Iraqi Freedom. Mr. Tully
is the author of “Ask the Lawyer,” a nationally syndicated column in the Mi/-
tary Times.



Chapter Nine
VA Medical Care

By Charlene Jones, Meg Bartley and Ron Abrams, National Vet-
erans Legal Services Program

The VA operates the largest health care system in the United States, caring for
millions of veterans per year. VA health care is administered by the Veterans
Health Administration (“VHA”), a division of the VA, and managed by
twenty-one Veterans Integrated Services Networks (“VISNs”). Not all veterans
are entitled to cost-free VA care and even if a veteran is entitled, the system
has complicated rules and pitfalls that may confuse some veterans. This chap-
ter attempts to help you understand the VA health care system.

First, we provide some very basic information that you should keep in
mind. It is always best to apply for VA health care as early as possible after
separation, because receiving care from the VA may be beneficial in some in-
stances, such as where an uninsured veteran seeks reimbursement for the cost
of some non-VA care. Second, eligibility for VA health care does not necessar-
ily mean that you are entitled to cost-free care. Third, most veterans must
enroll in the VA health care system before receiving VA care—and there may
be a significant wait time for a veteran seeking to enroll. Finally, even if you are
eligible for care without first enrolling, we recommend that you enroll, because
your status may change over time. For example, veterans who served in Iraq
and/or Afghanistan receive enhanced eligibility for VA heath care for a period
of five years even if they don’t enroll for care. However, if these veterans en-
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roll while they are entitled to enhanced eligibility, they will continue to be en-
rolled even after their period of enhanced eligibility expires.

This chapter will discuss the following topics: types of care and services
provided by the VA; the VA’s informed consent and privacy rules; how to en-
roll for VA health care; enrollment priority groups; veterans exempt from VA
health care copayments; paying for VA health care; eligibility for VA hospital
care, outpatient care, nursing home care, pharmacy services, and prosthetics
services; reimbursement for non-VA care; VA-paid care available to some de-
pendents and survivors of veterans; and the rights, including appeal rights, of
veterans receiving VA health care.

VA Health Care Services

Once enrolled in the VA health care system, you should be eligible for health
services included in the VA’s “medical benefits package.” Basic VA health care
includes outpatient and inpatient care that consists of medical, surgical and
mental health care. Prescription drugs and over-the-counter drugs as well as
durable medical equipment and prosthetic or orthotic devices, eyeglasses and
hearing aids may be included in health care benefits. Emergency care in VA
facilities and some non-VA facilities is included as well as rehabilitation serv-
ices. Home health and nursing home care may be available to some veterans as
well.

While this package covers a wide range of medical services, care will be
provided only if a VA doctor determines that the care is needed. Some services
are specifically excluded from the VA’s medical benefits package, such as abor-
tions, drugs and medical devices not approved by the FDA, gender alterations,
hospital and outpatient care for the incarcerated, and gym membership.

Informed Consent, Privacy and VA Health Care

As explained below, veterans are entitled to make their own decisions about
health care, they have privacy rights under federal law, and their medical history
is protected. Before a medical procedure is performed, the VA doctor primarily
responsible for the care must obtain informed consent from the patient. In-
formed consent requires that the veteran or the veteran’s guardian or surrogate
(one authorized to give informed consent on behalf of a patient who lacks
decision-making capacity) be informed of the nature of a proposed procedure
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or treatment, the expected benefits, the reasonably foreseeable associated risks,
the complications or side effects, the reasonable and available alternatives, and
the anticipated results if nothing is done. The veteran should be informed if
the procedure is new or unusual, be allowed to ask questions, be allowed to
make a decision without being influenced by the doctor and be allowed to
change his or her mind or revoke consent at any time. When informing the
veteran or surrogate, the VA doctor must use language that is easily understood
and should not use technical, medical language that cannot be understood by
the average person.

A surrogate can be a health care agent or person with a VA or non-VA du-
rable power of attorney for health care, a legal guardian or special guardian,
next of kin, or a close friend. A surrogate’s decision must be based on “substi-
tuted judgment,” which means that the surrogate should base the decision on
what the veteran would have wanted. If a veteran has an advanced health care
planning document, the VA is obligated to follow the wishes in that document
unless they are inconsistent with VA policy. If a critically ill veteran “verbally”
(orally) expressed his or her wishes and is expected to lose capacity, the verbal
instructions will be followed so long as they were expressed to at least two
members of the health care team. The VA does not describe which individuals
comprise a health care team, but those people may include doctors (including
psychiatrists), nurse practitioners, physician’s assistants, nurses, hospital social
workers, psychologists, and other professionals, all of whom work as a team to
provide care.

In an emergency where medical care is immediately necessary to preserve
life or prevent serious impairment to the health of the patient or others, in-
formed consent will be implied if the veteran is unable to consent and it is not
possible to obtain surrogate consent.

Federal law protects veterans’ privacy. The VA’s general policy is that in-
formation should not be released unless it is determined that such disclosure is
in the best interest of the VA and the veteran, unless law or regulation man-
dates disclosure. However, VA health facilities and providers have an obligation
to notify a veteran if something went wrong in the course of treatment or care,
when harm is obvious or severe or where harm may be apparent only in the
future. If the veteran is deceased or incapacitated, the disclosure must be made
to the veteran’s representative and anyone designated by the representative.
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Enrollment For VA Health Care

You can apply to enroll at any time in the VA health care system by mail, over
the Internet at www.va.gov/onlineapps.htm, or in person at any VA facility that

provides medical services. Veterans applying for enrollment for the first time
complete VA Form 10-10EZ; enrolled veterans applying for renewal use VA
Form 10-10EZR, “Health Benefits Renewal Form.” You may apply for VA
health care enrollment at any time; however, there is often a delay in receiving
care even after enrollment so you should enroll as soon as possible after dis-
charge, even if you do not need care at that time. Once enrolled, you will be
issued a Veterans ID Card (VIC), which is required to check in at VA health
care facilities and to receive radiology, pharmacy, laboratory, and other health
services. The VIC catd is similar to an insurance card.

Unless enrolled in the VA health care system, you will not be able to re-
ceive health care from the VA unless you are exempt from enrollment. Those
exempt from enrollment are:

*  Veterans rated for service-connected disabilities at 50% or more—
they can receive VA hospital and outpatient care for any condition
even if unrelated to service;

*  Veterans discharged or released from active duty for a disability in-
curred or aggravated in the line of duty—they can receive VA hospital
and outpatient care for that disability for 12 months following dis-
charge or release;

*  Veterans seeking care for a service-connected disability—they can re-
ceive VA hospital and outpatient care;

*  Veterans with a compelling medical need—or if you need an examina-
tion to determine whether you are catastrophically disabled and
eligible due to a compelling medical need;

*  Veterans participating in the VA’s vocational rehabilitation program—
they can receive medical treatment, care and services that the VA de-
termines to be necessary to complete the rehabilitation plan;

* Veterans receiving VA hospital or outpatient care based on factors
other than veteran status, such as veterans receiving care under DoD
retirement agreements;

*  Certain veterans needing care abroad;

*  Veterans otherwise authorized by statute or regulation.
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Enrollment Priority Groups

Veterans who apply for VA health care are sorted into priority groups. Each
year the VA determines, based on its budget and other resources, which prios-
ity groups will be enrolled for the following year. There are eight priority
groups to which you might be assigned. Priority group one, the highest priority
group, includes veterans with a single or combined disability rating of 50% or
greater based on one or more service-connected disabilities or “individual un-
employability.”

Priority group two includes veterans with a single or combined rating of
either 30% or 40% based on one or more service-connected disabilities.

Priority group three includes veterans who are former POWSs, veterans
awarded the Purple Heart, veterans with a single or combined rating of 10% or
20% based on one or more service-connected disabilities, veterans discharged
from service for a disability incurred or aggravated in the line of duty, veterans
entitled to VA compensation due to injury from VA care or treatment, veterans
whose compensation is suspended because of receipt of military retired pay,
and veterans rated as 10% disabled based on multiple noncompensable service-
connected disabilities.

Priority group four includes veterans who receive increased pension based
on receiving “aid and attendance” benefits or housebound benefits, or those
determined to be catastrophically disabled. A catastrophically disabled veteran
is one who has a permanent severely disabling injury, disorder or disease that
makes him or her unable to carry out the activities of daily living (for example,
quadriplegia and blindness are considered catastrophically disabling).

Veterans not included in priority groups one through four, who are deter-
mined by the VA to be unable to pay for necessary care, are in category five.

All other eligible veterans who are not required to make co-payments for
their care make up priority group six. Priority group six includes veterans with
“combat veteran eligibility,” who are enrolled in priority group six unless eligi-
ble for enrollment in a higher priority group.

Priority group seven includes veterans who qualify as “low income” under
the U.S. Department of Housing and Urban Development (“HUD”) geo-
graphic means testing rules and who agree to pay a reduced co-payment.

Finally, priority group eight veterans are those who do not fall into groups
four through seven and are eligible for care only if they agree to pay a copay-

ment.
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Veterans Entitled To Free VA Hospital And Outpatient Care

If you need treatment for a service-connected disability, you are entitled to free

VA care for that disability. In addition, if you are in any one of the following

groups, you are entitled to free VA hospital or outpatient (clinical) care for any

condition, at no charge and with no copayment:

Veterans with a compensable service-connected disability (a disability
rated as at least 10% disabling);

Veterans discharged or released from active service for compensable
disability incurred or aggravated in the line of duty;

Veterans with annual income under the maximum annual pension rate
or with income below a threshold level set by the VA (you may request
a hardship waiver—if granted it would allow you to receive free care
even though you exceed the income threshold);

Veterans receiving VA compensation due to a disability incurred post-
service, during treatment at a VA facility or during VA voc rehab (or,
if a veteran’s compensation due to VA treatment has been suspended
to offset a federal tort settlement, if continuing care is provided for in
the settlement);

Veterans who are former prisoners of war or have received the Purple
Heart;

Certain veterans authorized to receive care because of:

Radiation exposure during

Vietnam Era herbicide exposure;

Exposure to a toxic substance or environmental hazard during the
Gulf War; or

Service during periods of hostility after November 11, 1998—these
veterans are also eligible for free nursing home care (see below for
morte information about these “enhanced combat veteran health care
benefits”).

Certain other veterans not charged copayments, including veterans
whose compensation is suspended because of receipt of military re-
tirement pay, veterans requiring care for treatment of sexual trauma,
and veterans requiring care for certain cancers of the head and neck.
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Enhanced Combat Veteran Health Care Benefits

If you served on active duty in combat operations during a period of war after
the Persian Gulf War, or in combat against a hostile force after November 11,
1998, you are eligible for free hospital care, medical services, medications and
nursing home care for any illness potentially related to service in combat.
(Note that this includes veterans of the wars in Afghanistan and Iraq.) Acti-
vated Reservists and members of the National Guard are eligible for these
benefits if they served the period to which they were called and were separated
under other than dishonorable conditions. Entitlement is for a five-year period
following separation from military service. You will not owe copayments so
long as your physical or mental condition is determined by your doctor to be
potentially related to military service. While you are not required to enroll in
the VA health care system for these benefits, it is wise to enroll immediately
following discharge so that you can maintain your enrollment status after the
five-year period ends.

If You Have To Pay For VA Health Care

If you are not entitled to certain VA care cost-free, you may receive VA health
care if resources and space are available and providing you pay a copayment.
In most cases the copayment for VA care is much less than the cost of private
care. If you are choosing between obtaining VA care for a cost (the copayment
and any additional fees; see below regarding fees) and private care not covered
by insurance, you will usually save money by choosing VA care. You may be
eligible for reduced copayment amounts if they meet HUD low-income guide-
lines.

Despite the array of health care services available to veterans through the
VA, the system has serious problems. VA health care is chronically under-
funded. More than 260,000 veterans have been prevented from accessing VA
health care due to an enrollment freeze that went into effect in 2003. Lack of
sufficient funds has also led to long waiting lists for medical care, concern
about the quality of VA health care, and lengthy delays in adopting and prop-
erly implementing information technology advances and other technological
advances that could strengthen and streamline VA health care. Underfunding
may also affect the management and oversight of VA health care. In particular,
management problems plague the system. These troubles affect the ability of
individual veterans to receive quality, timely care from the VA and impede vet-



The American Veterans and Servicemembers Survival Guide 227

erans’ ability to rely on the VA system for health care needs. Of course, not
every VA facility experiences the above-described problems. If you have a
choice between VA health care and private care you should check with veterans
who are receiving VA care in your local area. They may be able to give you ad-
vice about the quality of local VA care and whether timely care is provided.

The basic copayment for VA hospital care is based on the inpatient Medi-
care deductible (Part A), which changes every year. The inpatient Medicare
deductible is the amount of money a person entitled to Part A of Medicare has
to pay for hospital care during a period of illness before the Medicare program
kicks in and pays for the rest of the medical expenses incurred in a year. In
addition to the copayment, veterans are charged a fee of $10 per day for inpa-
tient hospital care. Veterans receiving outpatient treatment may be charged a
copayment of $15 for a primary care visit and $50 for a specialty care visit.
Veterans may also be required to pay a medication copayment of $7.

Generally, if you are required to make a copayment for VA hospital and
outpatient care, you will also be required to make a copayment for VA nursing
home care. The maximum daily copayment rate for VA nursing home care is
$97.

If a veteran fails to pay a copay, the VA can refuse to treat the veteran until
the copay has been paid in full. The VA is allowed to collect the debt from
(disability) compensation benefits owed the veteran. More information on VA
debt collection rules and procedures is found in Chapter 6, “Attempts by the
VA to Recover Overpayments.”

VA Pharmacy And Medication Services

In general, if you are eligible to be treated for a condition, you will be eligible
for VA-prescribed drugs, medications, or medical supplies for treatment of the
condition. In the following situations you are not charged the VA medication
copayment: (1) if the medication is for treatment of a service-connected con-
dition; (2) if the medication is for treatment of any condition, so long as you
are rated 50% or more; (3) if you are a former prisoner of war; (4) if your an-
nual income is below the applicable VA maximum annual pension rate; (5) if
the medication is authorized on the basis of your status as a Vietnam Era het-
bicide-exposed veteran, a radiation-exposed veteran, a Gulf War veteran, or
post-Gulf War combat-exposed veteran; (0) if the medication is for treatment
of sexual trauma that occurred while on active duty; (7) if the medication is for
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treatment of cancer of the head or neck where there was certain radiation
treatment during service; or (8) if the medication is provided as part of certain
VA-approved research projects.

You may have non-VA prescriptions filled at VA pharmacies without see-
ing a VA doctor if you receive a higher level of compensation or pension
benefits based on the need for aid and attendance or permanent housebound
status. If you would be eligible for such elevated compensation benefits, but
you receive military retirement pay instead because it provides a greater benefit,
you may have non-VA prescriptions filled by the VA.

Prosthetics and Sensory Aids

Prosthetics and sensory devices include all aids, appliances, parts or accessories
required to replace, support, or substitute for a deformed, weakened, or miss-
ing body part or function. Examples of prosthetic and sensory devices include
but are not limited to: aids for the visually impaired; artificial limbs; hearing
aids, hearing aid accessoties; speech communication aids; home dialysis equip-
ment and supplies; medical equipment and supplies; optical supplies;
orthopedic braces and supports; orthopedic footwear and shoe modifications;
ocular prostheses; cosmetic restorations; ear inserts; wheelchairs and mobility
aids; and prosthetic replacements of joints such as hips, knees, ankles, shoul-
ders, and elbows.

In general, all veterans enrolled in the VA health care system are eligible
for all needed prosthetics, medical equipment, and supplies. The following are
eligible to receive cost-free prosthetic devices:

* any veteran, for treatment of a service-connected disability;

* any veteran with a compensable service-connected disability—rated
10% or more, or service-connected as described in Public Law 90-493,
4(b)—for treatment of any disability;

* former prisoners of war, veterans awarded a Purple Heart, veterans
whose discharge or release from service was for a compensable dis-
ability, and veterans receiving compensation due to negligent VA
medical treatment or VA vocational rehabilitation, all for the treatment
of any disability;

*  veterans receiving elevated pension benefits based on the need for aid
and attendance or permanent housebound status, for the treatment of
any disability;
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* veterans with annual income below the income threshold set by the
VA, for the treatment of any disability; and
* any other veteran not required to pay a copayment for VA health care.

Veterans who must pay a copayment for their care may also receive pros-
thetic services, provided they pay for the service.

If you fall into one of the above categories, you have the choice of going
to any orthotic or prosthetic provider, not just a VA or military facility, for you
orthotic or prosthetic device, regardless of cost. However, that device must
have been approved and be part of a VA contract with the provider. If you are
denied this service, you can seck a review of the VA’s decision. Also, during an
evaluation, you have the right to question the clinic team as to new devices and
what devices might provide better functioning and more comfort. The clinic
team consists of a VA doctor, a VA therapist and the outside provider.

Free sensory aids, including all necessary eyeglasses, contact lenses, and
hearing aids, are available to the following veterans:

* veterans with compensable service-connected conditions, for the

treatment of any condition;

* former prisoners of war and Purple Heart recipients;

* veterans receiving disability compensation benefits due to negligent
VA medical treatment or VA vocational rehabilitation;

* veterans receiving a higher level of VA pension based on the need for
regular aid and attendance or permanent housebound status;

* veterans with visual or hearing impairment resulting from a medical
condition for which the veteran is receiving VA care (for example, if
the VA prescribes an ototoxic drug that may cause hearing impair-
ment);

* veterans severely functionally or cognitively impaired, as evidenced by
deficiencies in activities of daily living (not including normally occur-
ring visual or hearing impairments);

* veterans so severely visually or hearing-impaired that aids are neces-
sary to permit their participation in medical treatment; and

* veterans with certain service-connected hearing conditions rated 0%,
where the condition contributes to a loss of communication ability.
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Nursing Home Care Benefits

Nursing home care may be available to veterans too sick, disabled or eldetly to
care for themselves. Different types of nursing care are available—
”intermediate” care is for veterans not in need of the constant, intensive care
provided in a “skilled” nursing facility.

Since 1999, the VA has been required to provide nursing home care to two
groups of veterans—those who need nursing care for a service-connected dis-
ability and those who need nursing care and who have a service-connected
disability rated at 70% or higher. If you do not fall into either of these groups,
the VA may still provide you with nursing home care, but it is not required to
do so.

There are three different types of nursing home care you may receive from
the VA, cither free of charge or partially subsidized by VA. First, some VA
Medical Centers (VAMCs) have specialized nursing home care units (NHCU )
designed to care for veterans who require nursing care. These are usually lo-
cated in or around the VAMC. However, other veterans may be eligible to
receive community nursing home care (CNHC) at the VA’s expense in a public
or private nursing home. Finally, the VA may pay for part of the nursing home
care that an eligible veteran receives in a state veterans home, a facility main-
tained and administered by the state and approved by the VA.

To receive care in a VA NHCU, you must be entitled to nursing home care
for a service-connected disability or have a combined-service-connected rating
of at least 70% and be in need of nursing home care. The veteran’s doctor
usually initiates an application for admission to a VA NHCU. Requests may be
made when the veteran is hospitalized at a VAMC or they may come from out-
side the VA system. If you are not exempt from owing a copayment for
nursing home care, you will need to complete a VA Form 10-10EC, “Applica-
tion for Extended Care Services.” If you are not entitled to nursing home care,
any care provided will usually be limited. It may be financially wise to try to
prolong inpatient hospital care at the VAMC, instead of moving to VA nursing
home care.

Veterans receiving VA nursing care may not be transferred from the facility
without their consent. Also, discharge should not occur unless treatment goals
have been met, the facility can no longer accommodate the veteran due to a
change in care needs, or the veteran shows flagrant disregard for VAMC poli-

cies.
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Community Nursing Home care (CNHC) is available to veterans requiring
nursing home care for a service-connected disability and to veterans who have
previously been discharged from a VA hospital and are currently receiving
home health care services from the VA. Some veterans may be eligible to be
transferred to a non-VA community nursing home from a VA or DoD facility,
for care at the VA’s expense, if the VA determines that prolonged nursing
home care is necessary. There is no limit on the length of time that you can
receive CNHC for a service-connected condition or if you are rated at least 70
% disabled. However, don’t be surprised if the VA proposes alternatives to
CNHC, such as home health care and adult day health care. These types of
care are cheaper for the VA, but they should be opposed if they would not
meet your nursing needs.

If you don’t require care for a service-connected condition and are not
rated at least 70% disabled due to service-connected conditions, the VA may in
its discretion provide you a maximum of six months of VA-paid CNHC.
When you have received this maximum amount of nursing care, you will have
to arrange for payment through Medicare or Medicaid. In certain circum-
stances, you may be granted an extension of up to forty-five days over the six-
month limit. If you have applied for public assistance, the VA may grant an
extension. If you are terminally ill with a life expectancy of less than six
months, the VA will usually grant a longer extension than the normal forty-five
day limit.

State veterans homes may provide hospital care, nursing care, or domicil-
iary care for you, your spouse, or your surviving spouse. The VA pays for part
of the cost associated with providing care in a state home and the veteran or
Medicare pays for the remainder. States typically have their own eligibility re-
quirements for such care. The VA requires that you have basic eligibility for VA
health care. If you meet the state eligibility requirements and are placed in a
state home, the VA will pay for a portion of the care indefinitely.

VA Domiciliary Care

VA domiciliaries can provide a home environment for a limited period of time
if you are unable to earn a living. Domiciliaries provide food, shelter and cloth-
ing and other comforts as well as rehabilitation, vocational services, support
services and some medical services. To be admitted to a VA domiciliary, you
must be able to perform basic daily functions on your own. Usually a doctor
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will refer you to VA domiciliary care, but you may apply by completing a VA
Form 10-10EZ at a VAMC admission office. You are eligible for domiciliary
care if your annual income does not exceed the maximum annual pension rate
of a veteran in need of aid and attendance or if you have no adequate means
of support. You will also need to show that you suffer from a longstanding
condition that produces persistent disability and prevents you from earning a
living.

Breaking Scheduled VA Health Care Appointments

Avoid missing scheduled VA health care appointments without good cause.
Failing to keep a second scheduled appointment without giving twenty-four
hours’ notice is considered a refusal of treatment and no more appointments
will be scheduled until you agree to cooperate by keeping appointments. If the
VA decides to discontinue treatment, it will mail you notice of this and you
may appeal this decision. If you have an excuse for breaking an appointment
that the VA considers to be “good cause,” your missed appointment should
not be considered a refusal of treatment. Of course, if you are having a health
emergency, the VA should treat you regardless of previous missed appoint-

ments.

Reimbursement of Non-VA Unauthorized Medical Expenses

If you are entitled to cost-free VA health care (see the list in the section earlier
in this chapter titled “Veterans Entitled to Free VA Hospital and Outpatient
Care”) and incur expenses in a non-VA facility (a public, private or Federal fa-
cility) without first obtaining authorization or approval from the VA, these
expenses are considered “unauthorized medical expenses.” (Generally, you
should try to obtain prior approval from the VA for outside treatment, but
there may be situations in which this is impossible.) If you did not obtain pre-
authorization, there are two different ways you might be able to receive reim-
bursement for the non-VA care.

First, the VA will reimburse you if you needed the care for a service-
connected disability, or for a non-service connected disability that was aggra-
vating a service-connected disability, or if you are permanently and totally
disabled due to a service-connected disability, or if you are currently participat-
ing in VA vocational rehabilitation. However, even if you meet one of the
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above requirements, the care must have been provided in a medical emergency
in which a reasonable person would expect that a delay in obtaining medical
treatment would have been hazardous to life or health. In addition, you must
show that VA medical facilities were not feasibly available and an attempt to
use them beforehand would not have been reasonable. Basically, if you experi-
ence an emergency in which immediate care is necessary to avoid serious risk
to your life or health and it is not practical to seek treatment at a VA hospital,
the VA should reimburse you for the emergency care received at another hos-
pital.

If you don’t satisfy the above requirements, you may still be reimbursed
for the cost of the non-VA treatment if you are enrolled in the VA health care
system and received VA care within twenty-four months prior to the medical
emergency. In addition, you must be personally liable for the non-VA emer-
gency treatment provided—that is, you must have no health insurance that
would cover the cost of the non-VA care. It is also required that the care have
been provided in a medical emergency of such a nature that a reasonable pet-
son would expect that delay in seeking immediate medical attention would be
hazardous to life or health.

You can receive only reimbursement for emergency care—the VA will not
pay for care provided after the emergency ends. VA rules provide that a VA
physician determines when the emergency ended. A decision to deny reim-
bursement for non-VA emergency care may be appealed through the VA
administrative claims and appeal process (see Chapter 3, “Compensation,” sec-
tion A, “Eligibility for VA Benefits”).

Transportation Costs and Temporary Lodging Associated
with VA Medical Care

The VA has discretion to reimburse you or provide you with an allowance for
transportation costs associated with examination, treatment or care. If you
travel for treatment or care for a service-connected disability, if you are rated at
least 30% ot more disabled due to service-connected conditions, if you receive
VA pension benefits, or if your annual income equals or is less than the maxi-
mum annual pension rate, you are eligible for a travel allowance or
reimbursement of travel expenses. If you are not in any of the above groups,
you may receive reimbursement if you provide clear and convincing evidence
that you are not able to pay the cost of transportation.
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Registry Programs

The VA will provide a complete physical examination to veterans eligible for
one of the VA registry programs—this includes veterans who were exposed to
dioxin or other toxic substances during active military service and any Gulf
War veteran or veteran of the wars in Iraq and Afghanistan. The examination
provided is called the “Agent Orange Registry Examination” or the “Gulf War
Registry Examination.” The names of the veterans who receive these examina-
tions are added to one of two VA registries, the “Agent Orange Health
Registry” or the “Gulf War Veterans Health Registry.”

Non-VA Treatment For Drug And Alcohol Problems

You may be able to receive cost-free treatment for alcohol and drug addiction
and dependence problems in non-VA community based treatment facilities, if
the VA determines that such treatment would be medically helpful and cost-
effective. The maximum period for one treatment episode is sixty days, with an
extension of up to thirty days.

Medical Services for Dependents and Survivors Of Veterans

The VA’s health care program for dependents and survivors of veterans is
called the VA Civilian Health and Medical Program (“CHAMPVA”).
CHAMPVA is a cost-sharing program in which the VA shares the cost of cer-
tain covered medical services with dependents or survivors. CHAMPVA
provides medical care and is usually subject to the same limitations as found in
the military’s TRICARE health care plan.

The following are eligible so long as they are not eligible for the TRICARE
program and are not age 65 or older: (1) the spouse or child of a veteran with
a permanent and total service-connected disability; (2) the surviving spouse or
child of a veteran who died as a result of a service-connected condition; (3)
the surviving spouse or child of a person who died in the line of duty while on
active military service and not due to misconduct. Eligible children pursuing
full-time post-secondary instruction approved by the VA under Title 38,
United States Code, Chapter 36 (VA education benefits) who incur a disabling
illness or injury due to no fault of their own, resulting in inability to resume
education, may also be eligible for care for a limited amount of time.
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In the past, survivors lost eligibility for CHAMPVA when they turned age
65 and became eligible for Medicare Part A. Currently, those age 65 and older
who are enrolled in Medicare Parts A and B may be eligible for CHAMPVA as
a secondary payer to Medicare.

Appealing VA Health Care Decisions

VA health care claimants have the same rights of appeal as claimants for other
VA benefits. VHA is obligated to give you written notice of the reason for its
decision to deny medical care or services. The VA must also give you written
notice of your right to appeal the denial decision. Unfortunately, there is poor
compliance with these rules. You should inform your advocate if the VA fails
to comply with the above requirements.

VA health care decisions are appealable either through (1) the VHA clinical
appeals process or (2) the VA administrative claims and appeal process. The
first appeal route, the VHA clinical appeals process, is explained below. The
second route is explained in the chapter on entitlement to VA benefits, under
Chapter 5, “Explaining the VA Claims and Appeals Process.” Which route you
choose depends on the issue that you are appealing. If you disagree with a
medical decision made by a VA care provider, such as a doctor’s decision as to
what drug you are prescribed, you must use the VHA clinical appeal process.
If you disagree with a non-medical VHA decision, such as whether you are
eligible for free VA hospitalization, you should use the VA administrative and
appeal process, which includes the possibility of judicial (court) review.

You may use the VHA clinical appeals process when you disagree with a
treatment decision made by a VA health care provider. There are several gen-
eral steps that the VA must take when a dispute arises about a veteran’s care or
treatment. First, upon being notified that there is a dispute concerning cate or
treatment, the VA should try to resolve the dispute. If resolution does not oc-
cur, the medical facility must provide written notice to the patient, or the
patient’s representatives, of the facility's final determination. This written no-
tice must describe the VISN clinical appeals process. The Chief Medical
Officer (“CMO”) should request supporting information from you and make
sure that you are safe in your current environment. Next, the CMO develops a
written draft decision on the appeal and sends it to the VISN director. The
VISN director either independently reviews the appeal or decides to request
external (outside the VISN) review. If the VISN director requests external re-
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view, the clinical record, statement of appeal, and other relevant documents are
forwarded to the VA Office of Quality and Performance. External review es-
sentially means that an impartial clinical panel reviews the documentation and
makes a recommendation on appeal within ten days. After receiving the exter-
nal review recommendation or after independently reviewing the appeal
internally, the VISN director issues you and the medical facility director a writ-
ten final decision. This decision should be issued within thirty days after the
initial receipt of the clinical appeal; forty-five days are allowed for clinical ap-
peals receiving external review.

In addition to the above appeal process, there is an optional “reconsidera-
tion” procedure. This procedure applies specifically to non-medical decisions
that are appealable to the Board of Veterans’ Appeals (BVA). If you disagree
with any part of a decision concerning care or treatment, you may submit a
written request, within one year of the initial decision, for reconsideration.
This written request will be considered a notice of disagreement for purposes
of appeal. The request should state why the decision is wrong and can include
new and relevant information. A meeting with the immediate supervisor of the
initial VA decision-maker can also be requested. The immediate supervisor
must issue a written decision affirming, reversing or modifying the initial deci-
sion.

Regarding VA claims and appeals, see Chapter 5, “VA Claims and Ap-
peals.” If you need help with denied medical benefits or any other problem
with the VA, consult a veterans service representative (also known as a “veter-
ans service officer” or “service rep”). You can find a service rep by contacting
a veterans service organization, such as the American Legion, AMVETS, the
Disabled American Veterans, the Veterans of Foreign Wars, and Vietnam Vet-
erans of America.

Keep in mind that federal courts do not have any authority (jurisdiction)
over a tort claim by a servicemember against the government for injuries that
arise out of or in the course of activity incident to service. A tort claim is one
where an individual alleges that negligent or intentional wrongdoing led to an
injury. In the Supreme Court case of Feres v. United States (called the Feres
doctrine), a lawsuit for an injury or incident that occurred during active service
is prohibited. If you suffer an injury that can be related to an injury that oc-
curred while you were in the military and file a lawsuit requesting relief, the
claim will likely be dismissed by the court. You may seek VA service-connected
disability compensation for an injury or illness that occurred during active
service. Also, if you were injured by medical malpractice while on active duty
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you may seck only conventional VA service-connected compensation. You
cannot sue the military facility.

The National Veterans Legal Services Program (NVLSP) is an independ-

ent, nonprofit, veterans service organization dedicated to ensuring that the U.S.

government honors its commitment to our veterans by providing them the

federal benefits they have earned through their service to our country. NVLSP
accomplishes its mission by:

* Providing veterans organizations, service officers and attorneys with train-
ing and educational publications to enable them to help veterans and their
dependents obtain all of the benefits that they deserve

* Representing veterans and their dependents who are seeking benefits be-
fore the U.S. Department of Veterans Affairs and in court.

* Placing meritorious cases (especially cases involving claims of service-
members and veterans of Iraq and Afghanistan) with volunteer pro bono
attorneys.

Copyright 2008, National Veterans Legal Services Program



Chapter Ten

VA Programs for Veterans’
Family Members and
Survivors

Introduction

By Charlene Stoker Jones and Ronald B. Abrams
Some VA benefits may be available to the dependents of a living veteran or to
the surviving family members of a deceased veteran. Even though these VA
benefits are paid to family members, entitlement to benefits is established
through the veteran. This means that the veteran must meet certain eligibility
requirements before benefits are awarded and there must be a qualifying rela-
tionship between the veteran and the beneficiary. The requirements for a
veteran to qualify for VA benefits are discussed in Chapter 3, “Compensation,”
in section A, “Eligibility for VA Benefits.”

The major types of VA benefits for a veteran’s surviving family members
are accrued benefits, dependency and indemnity compensation (DIC) for a
service-connected death, and death pension, which is a needs-based survivor
benefit. Accrued benefits and dependency and indemnity compensation will be
covered in this chapter along with educational benefits for family members.
Information on death pension is available in the Chapter 4, “Needs-Based Pen-
sion for Low-Income Veterans or Survivors.” The requirements for the



The American Veterans and Servicemembers Survival Guide 239

benefits discussed in this section may be complicated and there are exceptions
to every rule. You should discuss the specific circumstances of your case with
your veterans service organization representative (also known as a “service
rep”) or with an attorney experienced in veterans benefits law. You will want to
make your best possible case.

Qualifying Family Relationships

The surviving spouse, child and parents of a veteran all have the potential to
qualify for VA benefits if the right circumstances exist. The surviving spouse is
usually the first person entitled to benefits, with the veteran’s children next in
line. If there is no spouse or child, the veteran’s dependent parents may be
eligible to receive some benefits, but most survivor benefits do not apply to
patents.

Spouses

For VA benefits purposes, a spouse is defined as a “person of the opposite sex
who is a wife or husband” of the servicemember. Same-sex partners do not
qualify as spouses for VA benefits. You must have a “valid” marriage to be eli-
gible for benefits as a spouse. In order for a marriage to be recognized by the
VA, a valid marriage must have been formed under state law and neither party
can be married to another person at the time of the marriage. The VA recog-
nizes common-law marriages as valid so long as they are legally recognized in
the state where they were created.

In most cases, the VA will require only a veteran’s written statement as
proof of a valid marriage. The statement must include a list of all prior mar-
riages for both the veteran and the spouse. This marital history must include
the first and last names of prior marriage partners, how the prior marriages
were ended (by death, divorce, or annulment), and the date and location where
the previous marriages were terminated. Usually, the VA will not require other
evidence. However, if questions arise, the VA may require more documenta-
tion, such as a copy of the record of marriage, the original marriage certificate,
an official report of a marriage occurring during service, an affidavit from the
person who officiated at the ceremony, or affidavits from eyewitnesses to the
ceremony. If none of these documents is available, any evidence that supports
the belief that a valid marriage actually occurred should be submitted. The VA
may also require proof that a previous marriage ended.
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For survivor benefits, in addition to showing that you were the valid
spouse of the veteran at the time of the veteran’s death, you may need to show
that you and the veteran were martied for at least one year or that you had a
child together. The veteran and surviving spouse also must have lived continu-
ously together during the marriage. There are some exceptions to this rule for
spousal abuse or abandonment by the veteran without fault by the abandoned
spouse. Further discussion of the eligibility requirements for a surviving
spouse or child may be found in the Chapter 3 section “Eligibility for VA
Benefits.”

In the past, a surviving spouse lost all his or her VA benefits if he or she
remarried. From November 1, 1990 until October 1, 1998, the remarriage of a
surviving spouse ended both entitlement to further benefits and eligibility for
VA benefits unless the later marriage was annulled or found to be void. As of
October 1998, a surviving spouse may be eligible to have DIC reinstated, or to
receive DIC for the first time, if the remarriage ends due to divorce, annul-
ment, dissolution or the death of the second spouse or (where no legal
marriage was created) if the spouse stops living with the other person or stops
holding himself or herself out to be that person’s spouse.

Now, surviving spouses who remarry on or after turning age 57 and apply
for benefits on or after December 16, 2003 are eligible for service-connected
death benefits (DIC), VA home loan benefits, and other VA benefits, such as
medical care (CHAMPVA). The remarriage need not end in order for these
spouses to be eligible. They may remain remarried and still be entitled to bene-
fits based on their eatlier marriage to the veteran. This means that a spouse
who remarried in 2002 (but after he or she turned 57) would be eligible for
DIC if the application was filed after December 16, 2003. Still, the surviving
spouse is not eligible for non-service-connected death pension.

To apply for benefits as the survivor of a deceased veteran, you should
submit VA Form 21-534, “Application for Dependency and Indemnity Com-
pensation, Death Pension, and Accrued Benefits by a Surviving Spouse or
Child” to the VA. You can obtain a copy of the form from your service orga-

nization representative or apply on-line at www.va.gov/onlineapps.htm. You

should also submit a copy of the veteran’s death certificate, a copy of the vet-
eran’s discharge or form DD 214, and a copy of the marriage certificate or any
other documents that prove a valid marriage existed. Veterans service organiza-
tions offer claimants free assistance in filing and preparing claims for benefits.
Take advantage of their knowledge and experience.
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Benefits Available When a Veteran Dies with a Pending
Claim

There are two main types of survivor benefits that may result if a veteran dies
while the VA is still deciding his or her claim. They are accrued benefits and
non-negotiated benefits.

Accrued Benefits

Normally, if a VA claimant dies before establishing a right to receive a claimed
VA benefit, the claim for the benefit dies as well. Generally, a survivor is not
able to step into the shoes of a deceased claimant in order to continue a claim
or an appeal. The only way a survivor can recover any of the claimed VA bene-
fits is by filing a claim for accrued benefits. If a veteran dies with a claim for
benefits pending and the VA decides, based on evidence in the veteran’s file at
the time of death, that the veteran would have been awarded benefits, then the
VA may pay accrued benefits to the veteran’s survivors. The accrued benefits
consist of the benefits that would have been awarded to the veteran had he or
she survived. Accrued benefits may also be awarded when a veteran received a
favorable VA decision prior to his or her death, but the benefit was not actually
paid before the veteran died.

Accrued benefits can be sought for any type of monthly VA benefit that
was “due and unpaid” based on the evidence in file at the time of claimant’s
death. Please note that the VA will not award accrued benefits for a one-time
payment: the benefit must be of the monthly recurring type. Accrued benefits
are not considered death benefits, rather they are unpaid benefits owed to the
veteran for an earlier period of time.

For accrued benefits to be awarded, the claimant must be the surviving
spouse, child, or dependent parent of the deceased veteran, and he or she must
apply within one year of the veteran’s death. The one-year deadline will be
enforced. The veteran’s claim for VA benefits must have been pending when
the veteran died and the evidence at the time of death must show that the vet-
eran was entitled to the benefit. A pending claim is one in which no decision
was made prior to the veteran’s death, or if a decision was made, it had not yet
become final at the time of the veteran’s death. A decision becomes final when
the appeal process has been exhausted or when the deadline to appeal goes by
without an appeal. A survivor can also be awarded accrued benefits when VA
benefits were awarded prior to death but remained unpaid at death, or when
entitlement otherwise can be shown from an existing rating decision.
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Accrued benefits may also be paid to reimburse any individual who paid
for the last sickness or burial of the deceased veteran even if the individual is
not a spouse, child or parent. Fiduciaries, such as trustees, are not entitled to
claim or receive accrued benefits.

Survivors who successfully claim accrued benefits are entitled to the entire
amount of benefits that would have been paid to the veteran had he or she
lived if the veteran’s death occurred on or after December 16, 2003. For
deaths that occurred before December 16, 2003, survivors may recover only up
to two years of accrued benefits.

Non-Negotiated Benefits

If a check for benefits is received by the veteran but not deposited or cashed
prior to his or her death, the amount of the check is considered a non-
negotiated benefit. The VA will pay non-negotiated benefits in the same way
that it pays accrued benefits. There is no time limit by which a survivor must
file a claim for non-negotiated benefits.

Non-negotiated benefits may be paid to the same people who are eligible
for accrued benefits.

Service-Connected Death Benefits

A veteran’s surviving spouse, child, or parent may apply for Dependency and
Indemnity Compensation (DIC) when the veteran’s death is connected to serv-
ice. The death may happen during service or after service from a service-
connected cause. DIC is usually paid to a surviving spouse with an increase in
benefits if the spouse is the parent or guardian of the veteran’s child. If there
is no surviving spouse, a surviving child is next in line to receive DIC pay-
ments. If the veteran died prior to January 1, 1957, the survivor may receive
death compensation or elect to receive DIC instead.

A DIC claim may be filed at any time after the veteran’s death. If your
DIC claim is received by the VA within a year of the veteran’s death, you will
be retroactively paid back to the date of the veteran’s death. Therefore, it is
important to file a DIC claim within one year of the death to receive the eatli-
est possible effective date. A claim for DIC is also considered to be a claim for
death pension and accrued benefits, so the VA must consider whether these
benefits are due as well. The same application, VA Form 21-534, is used by a
spouse or child to apply for all three benefits. Parents applying for DIC use VA
Form 21-535.
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Thete are two different methods that a survivor may use to establish that
he or she is eligible for DIC. With the first method, a survivor may show that
the veteran’s death resulted from service, from a service-connected disability,
or from a condition that could have been setvice-connected. The second
method applies when a veteran’s death is not service-connected, but the vet-
eran was rated, or should have been rated, as totally disabled for ten years
before the veteran’s death.

As a general rule, if a servicemember dies while on active duty, the VA will
conclude that the death was service-connected and grant an eligible survivor
DIC. The same rule applies where the serviceperson is missing or missing in
action and death is presumed by the service department. In some circum-
stances, the VA will determine whether an active duty death will be considered
service-connected, including where the in-service death is a result of suicide, a
result of a disease that occurred during the initial six months of active service,
or potentially a result of misconduct.

Entitlement to DIC is also relatively easy to establish where a disability or
condition for which the veteran was receiving service-connected disability
compensation is shown to be a main or contributing cause of the veteran’s
death. The medical cause of death is usually reported on the veteran’s death
certificate.

DIC claims get more complicated if the veteran never applied for service-
connected disability compensation or if the veteran’s claim was denied during
his or her lifetime. In such cases, the survivor may still prove entitlement to
DIC by overcoming two hurdles. First, the DIC claimant must show that the
veteran would have qualified for service-connected disability benefits for the
particular condition. To do this, the claimant must gather and submit evidence
similar to the evidence you would submit if you were filing an original claim
for disability compensation. The needed evidence will include: first, medical
evidence that the veteran had the particular disability at the time of death; sec-
ond, evidence of an injury, disease or event that happened in service; and third,
medical evidence linking the disability at the time of death to the in-service
injury, disease or event. Each of these three elements is more fully explained in
Chapter 3, “Compensation.”

After the claimant demonstrates that the particular condition was service-
connected, the second hurdle is to show that this same condition was an im-
mediate or underlying cause of the veteran’s death. This is usually done by
submitting a copy of the veteran’s death certificate, but if the death certificate
omits the particular condition, you could submit a letter from the veteran’s
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doctor explaining why the condition should be considered a principal or under-
lying cause of death. The service-connected condition does not have to be the
sole or even the main cause of death as long as it was a contributing factor.

The second method to establish DIC is more complex. If a veteran was
receiving or was eligible to receive compensation for a service-connected dis-
ability continuously for the ten-year period immediately prior to the veteran’s
death, a survivor may receive benefits as if the veteran’s death was service-
connected. The distinction here is that the veteran’s cause of death may not
actually be service-connected, but instead, the veteran suffered from a totally
disabling service-connected disability for the ten years prior to death. This type
of DIC benefit is often referred to as a Section 1318 DIC claim because it is
found in Section 1318 of Title 38 of the United States Code (federal law).

The VA is obligated to consider entitlement to Section 1318 DIC when the
VA denies service connection for a veteran’s cause of death but the veteran
had a totally disabling service-connected condition at the time of death. A sur-
vivor is eligible for Section 1318 DIC when a VA rating decision granted the
veteran a total disability rating using the rating guidelines in the VA rating
schedule. A survivor may also be eligible for Section 1318 DIC if the VA
granted the veteran a “total disability rating based on individual unemployabil-
ity” (TDIU). TDIU is granted when the VA judges that a veteran’s service-
connected disability prevents him or her from finding and retaining substan-
tially gainful employment even if his or her symptoms are not rated at 100%
under the VA’s rating schedule. Itis a separate way of getting a total disability
rating. Once you establish that the veteran suffered from a totally disabling
service-connected condition, you must then show that he or she was totally
disabled by the condition for at least the ten years prior to death.

Section 1318 DIC claims may get even more complex. If a veteran was not
actually receiving compensation at a total disability rating for the last ten years
of his or her life, a survivor may still establish entitlement to benefits in a few
additional ways. A survivor may show entitlement to DIC by showing that but
for a “clear and unmistakable” error by the VA, the veteran would have re-
ceived total disability compensation for the required period of time. An
explanation of what sort of error constitutes a “clear and unmistakable error”
is found in Chapter 5, “VA Claims and Appeals.” Another way to obtain Sec-
tion 1318 DIC is to show that the VA did not consider existing service
department records at the time of a prior VA decision and those records
would have changed the outcome of the decision. Finally, a veteran’s survivor
may still be eligible for DIC if at the time of the veteran’s death, he or she had
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a service-connected disability that was rated continuously and totally disabling
by the VA for the required time, but he or she was not receiving compensation
because it was being withheld for indebtedness, or paid to his or her depend-
ents, or he or she was receiving retired pay instead. These rules are complicated
and contain other exceptions. If you think you potentially have a Section 1318
DIC claim, you should consult a service organization representative or an at-
torney experienced in veterans law about your case.

The payment rate chart the VA uses in calculating the amount of DIC

benefits due to a survivor can be found at www.vba.va.cov/bln.21/Rates. For

service-connected deaths occurring on or after January 1, 1993, DIC payments
to surviving spouses start with a monthly base amount. The monthly base
amount may be increased in accordance with an annual cost-of-living increase.
As of December 1, 2007, this amount was $1,091. Additional incremental
amounts are paid if the spouse has minor children or if the spouse requires the
“aid and attendance” of another due to a state of helplessness orif the spouse
is “permanently housebound,” meaning that he or she is substantially confined
to the home.

As of January 1, 2000, the VA has added a transitional DIC benefit of
$250 to the surviving spouse’s monthly DIC amount if there are children un-
der the age of 18. This is paid for two years from the date DIC entitlement
started and is discontinued when there is no child under the age of eighteen.
The basic rate of DIC is also increased if the veteran was receiving or entitled
to receive compensation for a service-connected disability rated totally dis-
abling for at least eight years prior to death. However, only periods during
which the veteran was married to the surviving spouse are considered, so if the
surviving spouse was married to the veteran for less than eight years, he or she
is not eligible for this enhanced DIC rate.

In cases where the veteran died on or before December 31, 1992, the rate
of DIC compensation paid to a surviving spouse is based on the highest pay
grade attained by the deceased veteran in the service. The higher the rank, the
more the survivors get paid. However, if this amount is less than the standard
monthly base rate for deaths occurring after January 1, 1993, the VA pays
higher amount.

If there is no surviving spouse and the veteran’s minor children are eligible
for DIC benefits, the children will be paid in equal shares at the same rate as a
surviving spouse, except that surviving children are not entitled to the transi-
tional DIC benefit or the enhanced DIC benefit. A surviving child who is
determined to be “helpless” by the VA and who is over the age of eighteen
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may be entitled to DIC benefits in his or her own right. As of December 1,
2007, a “helpless child” is entitled to receive an additional $462 per month.
Also, a qualifying surviving child between the ages of 18 and 23, who is pursu-
ing his or her education at an approved educational institution, is entitled to
receive DIC. As of December 1, 2007, children pursuing their education were
entitled to receive $230 per month in DIC. However, the child must choose
DIC benefits or educational benefits and cannot receive both. Educational
benefits are discussed toward the end of this chapter. Normally, the educa-
tional benefit is greater than the DIC benefit for education.

Although the amount of DIC paid to a surviving spouse or child is not
based on need, DIC payments to a veteran’s dependent parents are based on
the parents’ annual income. The income guidelines are very strict and parents
who receive DIC ate required to complete an annual “expected” income ques-
tionnaire. Most parents have too much income to qualify for DIC. Like a
surviving spouse, dependent parents may be eligible for an increased DIC al-
lowance if they require “aid and attendance” or are “housebound,” but they
are not eligible for transitional or enhanced DIC.

Restored Entitlement Program for Survivors

The Restored Entitlement Program for Survivors (REPS) are benefits payable
to certain surviving spouses and children of veterans who died during active
duty before August 31, 1981 or who died of a service-connected disability that
arose or was aggravated before that date. (Veterans exposed to Agent Orange
fall under this rule because their exposure occurred before 1981.) REPS bene-
fits are payable to surviving spouses if, since the time of the veteran’s death,
the surviving spouse was caring for the veteran’s child between the ages of
sixteen and eighteen. The only exception to this is if the child is considered
mentally incompetent and continues to receive Social Security benefits after his
or her sixteenth birthday. REPS entitlement is terminated if the spouse remar-
ries, but can be reestablished if the remarriage ends by death or divorce.

REPS benefits are available to a surviving child if, since the time of the
veteran’s death, the child was between the ages of eighteen and twenty-two
and was enrolled in a course of approved full-time postsecondary education
and was unmarried during this time. Unlike a surviving spouse, the child can-
not reestablish eligibility if the child’s marriage ends.

To apply for REPS, the surviving spouse or child should complete and
submit VA Form 21-8924, “Application of Surviving Spouse or Child for
REPS Benefits.” The claimant’s income during the period of eligibility has a
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direct effect on entitlement. If the survivor is entitled to both Social Security
and REPS, the REPS benefit will be offset dollar-for-dollar by the Social Secu-
rity payment if it is less, or cancelled completely if the Social Security amount
is equal to or more than the potential REPS payment.

Educational Assistance for Spouse and Children of Veterans

Spouses and dependent children of certain veterans are potentially entitled to
education assistance under the Survivors’ and Dependents’ Educational Assis-
tance Program (DEA). This benefit may also be referred to as “Chapter 35”
because of its location in the United States Code. The purpose of DEA is to
provide educational opportunities for children whose education could be inter-
rupted or impeded because their veteran-parent suffers from a severe service-
connected disability. DEA also provides educational assistance for the spouses
of veterans with a service-connected total disability for the purpose of assist-
ing the spouse in preparing to support his or her family.

A spouse of aliving servicemember is entitled to DEA benefits in the fol-
lowing circumstances: when the veteran has a total and permanent service-
connected disability; when the servicemember is listed as missing in action; or
when the servicemember is a prisoner of war. A surviving spouse of a de-
ceased veteran is entitled to DEA when the veteran died from a service-
connected disability or died with a total and permanent service-connected dis-
ability rating. The surviving spouse of a veteran who died on active duty may
receive DEA benefits for twenty years from the date of the veteran’s death.
Other surviving spouses usually have to apply for DEA benefits within ten
years of the veteran’s death or within ten years of a VA decision either that the
death was service- connected or that the veteran’s service-connected disability
is total and permanent.

Children may be entitled to DEA when the veteran-parent died of a serv-
ice-connected disability, when the veteran-parent died from or suffers from
total and permanent service-connected disability, or when the veteran-parent is
listed as missing in action or a prisoner of war.

Please note that even though a veteran may be receive a 100% disability
rating for a service-connected disability, the VA must also rate the disability as
“total and permanent” for the veteran’s spouse and children to be eligible for
DEA. Veterans who receive 100% disability ratings without the additional find-
ing of “total and permanent” may appeal the award. As of the year 2000,
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children and spouses who file for DEA within one year after the VA’s award
of DIC or a total and permanent disability rating if the veteran is living, may
receive DEA back to the effective date of the award of DIC or total and pet-
manent disability.

“Transferred” Montgomery GI Bill Education Benefits

Some spouses and dependents are eligible for VA education benefits that were
transferred to them by a spouse or parent eligible for benefits under the Mont-
gomery GI Bill MGIB). Individuals who are entitled to educational assistance
under the MGIB may seck approval from the service department to transfer a
portion of this entitlement to a dependent or dependents. Transfers may be
approved where the servicemember requests permission to transfer entitlement
and has completed six years of service, has either a designated critical military
skill or is in a military specialty designated as requiring critical military skills,
and agrees to serve at least four more years in the military. If a servicemember
transfers his or her MGIB, he or she may modify or revoke the transfer of any
unused portion at any time. The death of a servicemember does not affect the
surviving spouse or child’s use of the education benefits that were transferred.

The National Veterans Legal Services Program (NVLSP) is an independ-

ent, nonprofit, veterans service organization dedicated to ensuring that the U.S.

government honors its commitment to our veterans by providing them the

federal benefits they have earned through their service to our country. NVLSP
accomplishes its mission by:

* Providing veterans organizations, service officers and attorneys with train-
ing and educational publications to enable them to help veterans and their
dependents obtain all of the benefits that they deserve

* Representing veterans and their dependents who are seeking benefits be-
fore the U.S. Department of Veterans Affairs and in court.

* Placing meritorious cases (especially cases involving claims of service-
members and veterans of Iraq and Afghanistan) with volunteer pro bono
attorneys.

Copyright 2008, National Veterans Legal Services Program
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Employment and the Small Business
Administration

By a friend and long-time observer of the Small Business
Administration.

From the very beginnings of our nation, America’s citizen soldiers have succeeded as self-
employed small business owners following military service. In more contemporary times, the
G.1. Bills of World War 11 and then Korea linked loan gnarantees, educational benefits and
small business counseling to veterans. In 1953, Congress and President Eisenbhower created
the U.S. Small Business Administration (SBA) as the primary federal agency focused on
maximizing the productive capacity of the American small business community during pers-
ods of mobilization for war and in support of growing economic opportunity for all
Americans to strengthen our democracy during times of peace.
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Since 1953, SBA has helped veterans start, manage and grow small businesses.
Today, SBA provides specific programs for veterans (including service-
connected disabled veterans), members of the reserve and National Guard,
transitioning servicemembers, and spouses of the preceding. It also assists
widows of servicemembers who died in service or from a service-connected
disability. SBA provides access to a full range of entrepreneurial support pro-
grams to every American citizen, including veterans.

During and following the Vietnam War, Congress and most federal poli-
cymakers focused government small business resources to specific
socioeconomic groups while largely ignoring the valued asset that veterans are
in America’s entrepreneurial economy. To remedy this neglect, beginning in
1978 a small circle of veteran small business owners/advocates pushed vatious
administrations and Congtress to reverse the neglect of veterans. After 19 years
of volunteer advocacy, pushing for hearings, providing testimony and working
with administrations in creating skeletal veterans small business programs,
Congress began taking steps to strengthen and refocus federal programs spe-
cifically for veterans and reservists.

In 1997, in Congressman James Talent’s (R-MO) suburban district office,
one of these advocates was participating in a meeting discussing the alleged
safe operation of a Superfund sited dioxin incinerator operating at Times
Beach, Missouri, when Congressman Talent, then chairman of the U.S. House
of Representatives Committee on Small Business, asked if anyone wanted to
discuss anything other than the incinerator. A veteran responded that veterans
were being left out at SBA, and he wanted to work with the chairman to rem-
edy that. This initiated a number of legislative actions (P.L. 105-135 in 1997),
the establishment of an SBA Veterans Affairs Task Force, and the develop-
ment and inclusion of specific recommendations for the Congressional
Commission on Servicemembers and Veterans Transition Assistance (1998).
Finally, in 1999, Congress unanimously passed Public Law 106-50, The Veter-
ans Entrepreneurship and Small Business Development Act of 1999, the most
comprehensive entrepreneurial legislation for veterans ever created. This law
established the SBA Office of Veterans Business Development and a position
of Associate Administrator for Veterans Business Development as the source
of policy and program development for veterans.

In addition, this law created the National Veterans Business Development
Corporation (also known was the Veterans Corporation) and set goals for fed-
eral procurement for service-disabled veterans and veterans in general. (Setting
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goals creates initiative in federal agencies to include service-disabled vets and
vet-owned small businesses in their plans for marketing, outreach, and con-
tracting opportunities.) The law also established the Military Reservists
Economic Injury Disaster Loan, initiated new research into the success of vet-
erans in small business, and brought focus to veterans in the full range of SBA
lending, entreprenecurial counseling, and government contracting programs.

SBA has established Veterans Business Outreach Centers, developed spe-
cial loans and surety bonding programs for veterans and reservists, established
government procurement programs for veterans, provided for Veterans Busi-
ness Development Officers in every SBA district office, and conducted special
outreach, counseling and training at more than 1,500 Business Development
Centers.

Special local initiatives target veterans, service-disabled veterans and re-
serve and National Guard members to aid in starting, managing, maintaining,
and growing successful small businesses. Online and printed business planning
guides are available, including: Balancing Business and Deployment, for self-
employed members of the reserve and National Guard to prepare for mobili-
zation, and Getting Veterans Back to Business to assist in restarting or
reestablishing a business upon return from mobilization or from active duty.
These manuals include an interactive CD-ROM with a wealth of information
on preparing your business and your employees for your absence, re-
establishing a small business upon return from Title 10 activation, and infor-
mation on various business assistance resources available to assist reserve and
National Guard member entrepreneurs. The CDs also contain downloadable
and printable information on loans, government procurement and information
describing the full range of SBA’s assistance to any veteran. In addition, SBA,
through SCORE (originally called the Service Corps of Retired Executives) has
established an online business counseling service that may prove useful to vet-
erans and especially service-disabled veterans, as well as to self-employed
members of the reserve and National Guard.

SBA offers programs and services designed to assist small business owners
and entrepreneurs in starting, managing, and growing successful small business
concerns, in part to ensure the maximum involvement and capability of small
business in supporting the wars in Iraq and Afghanistan, and to ensure they are
a source of competitive American strength in the global economy.

To learn more about the programs, services, and business assistance tools
SBA offers as well as business and technical assistance specific to veterans in
general, service-disabled veterans, and reservists, please explore the links below,
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or visit an SBA local office located in or near the community to which you re-

turn.

District Office Veterans Business Development Officers
(VBDOS)

As a new veteran, you may not know a lot about the assistance available from
SBA. To ensure that every aspiring veteran entrepreneur has access to the full
range of SBA programs and is able receive the specific assistance and guidance
he or she may be seeking, SBA has established a Veterans Business Develop-
ment Officer (VBDO) in every one of the 68 SBA district offices around the
nation. These officers are responsible for providing prompt and direct assis-
tance and guidance to any veteran or reservist seeking information about or
access to any SBA program. To identify your local VBDO, contact either your
local SBA district office (see the phone book’s blue pages) or contact the SBA
national Office of Veterans Business Development at (202) 205-6773 or visit

www.sba.gov/VETS /reps.html

Business Management Training & Technical Assistance

Veterans Business Outreach Centers

SBA funds five Veterans Business Outreach Centers (VBOC) specifically estab-
lished to offer and coordinate business development assistance to veterans,
service-connected disabled veteran and reservist entrepreneurs. Services are
provided face-to-face and online and include outreach, concept development,
business training, counseling and mentoring. Please contact them directly at:

* The Research Foundation of the State University of New York
41 State Street
Albany, NY 12246
(518) 443-5398

Web page: www.nyssbdc.org/services/veterans/veterans.html

E-mail:brian.goldstein@nyssbdc.otg

* The University of West Florida in Pensacola
c/o0 2500 Minnesota Avenue
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Lynn Haven, FL. 32444
(800) 542-7232 or 850-271-1108

Web page: www.vboc.org

E-mail: vboc@knology.net

*  The University of Texas—DPan American
1201 West University Drive
Edinburg, TX 78539-2999
(956) 292-7535

Web page: www.coserve.org/vboc

E-mail: vboc@panam.edu

* Vietnam Veterans of California
7270 E. Southgate Drive, Suite 1
Sacramento, California 95823
(916) 393-1690

Web page: www.vboc-ca.org

E-mail: cconley@vboc-ca.otg

* Robert Morris University
600 Fifth Avenue
Pittsburgh, PA 15219
(412) 397-6842

Web page: www.rmu.edu/vboc

E-mail: vboc@rmu.edu

Small Business Development Centers

SBA provides funding, oversight, and management to 1,100 Small Business
Development Centers (SBDCs) in all 50 states and in U.S. territories. This pro-
gram provides a broad range of specialized management assistance to current
and prospective small business owners. While SBDCs offer one-stop assistance
to individuals and small businesses by providing a wide variety of information,
guidance, linkages, training and counseling in easily accessible branch locations
usually affiliated with local educational institutions, each SBDC is tasked
with working with veterans, reserve component members and families.
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The SBDC program is designed to deliver up-to-date counseling, training
and technical assistance in all aspects of small business management. SBDC
services include, but are not limited to, assisting small businesses with financial,
marketing, production, business planning, organization structure, engineering
and technical problems, and feasibility studies.

To find your local SBDC: www.sba.gov/sbdc/sbdcenear.html or contact
your district office VBDO.

SCORE

SCORE is a nonprofit organization which provides small business counseling
and training under a grant from SBA. SCORE members are successful, retired
businessmen and women who volunteer their time to assist aspiring entrepre-
neurs and small business owners. There are SCORE chapters in every state.

SCORE is the best source of free and confidential small business advice to
help you build your business—from idea to start-up to success. The SCORE
Association, headquartered in Washington, D.C., is a nonprofit association
dedicated to entrepreneurial education and the formation, growth, and success
of small businesses nationwide.

More than half of SCORE’s extensive, national networks of 10,500 retired
and working volunteers are veterans, and they are experienced entrepre-
neurs and corporate managers/executives. They have succeeded in business.
They provide free business counseling and advice as a public service to all
types of businesses, in all stages of development. SCORE is a resource partner
with the U.S. Small Business Administration and a resource asset for you.

* Ask SCORE e-mail advice online at: www.score.org. Some SCORE e-
counselors specifically target veterans (including service-disabled veterans)
and reserve component members.

*  Face-to-face small business counseling at 389 chapter offices.

*  Low-cost workshops and seminars at 389 chapter offices nationwide.

* A great online, Web-based network.

Find your local SCORE chapter:

www.score.org/findscore/chapter maps.html
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Women’s Business Centers

The Office of Women’s Business Ownership provides women-focused (men
are eligible as well) training, counseling and mentoring at every level of entre-
prencurial development, from novice to seasoned entrepreneur, through
representatives in SBA district offices and a nationwide networks of Women’s
Business Centers (WBCs) and mentoring roundtables. Additionally, WBCs
provide online training, counseling and mentoring,

Women's Business Centers represent a national network of more than 80
educational centers designed to help women start and grow small businesses.
WBCs operate with the mission of leveling the playing field for women entre-
preneurs, who face unique obstacles in the world of business. To find your

local WBC: www.sba.cov/onlinewbc/index.html

Financial Assistance

SBA administers four separate, but equally important, loan programs. The
agency sets the guidelines for the loans while their partners (lenders, commu-
nity development organizations, and micro-lending institutions) make the loans
to small businesses. SBA backs those loans with a guaranty that will eliminate
some of the risk to their lending partners. The agency's loan guaranty require-
ments and practices can change as the federal government alters its fiscal
policy and priorities to meet current economic conditions. Therefore, past pol-
icy cannot always be relied upon when seeking assistance in today's market.

The loan guaranty which SBA provides transfers the potential risk of bor-
rower non-payment, up to the amount of the guaranty, from the lender to
SBA. Therefore, when your business applies for an SBA loan, you are actually
applying for a commercial loan from your local lending institution, structured
according to SBA requirements, but provided by cooperating lending partners,
which receive an SBA guaranty.

Basic 7(a) Loan Guaranty

The 7(a) Loan Guaranty Program serves as the SBA’s primary business loan
program to help qualified small businesses obtain financing when they might
not be eligible for business loans through normal lending channels.

Loan proceeds can be used for most sound business purposes including
working capital, machinery and equipment, furniture and fixtures, land and
building (including purchase, renovation and new construction), leasehold
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(property held by lease) improvements, and debt refinancing (under special
conditions). Loan maturity is up to 10 years for working capital and generally
up to 25 years for fixed assets. SBA does target veterans and reservists with
veteran status specifically in some loan programs, including the SBA
Community Express Loan program that provides access to business plan-
ning assistance as part of the loan application process. To find out more, visit

www.sba.gov/financing/sbaloan/7a.html or contact your district office, or any

of the centers or chapters mentioned previously.

Patriot Express Initiative

In June 2007, SBA initiated a new Pilot Loan Program specifically targeted to
the military community, including veterans, service-disabled veterans, active
duty servicemembers participating in the DoD Transition Assistance Program
(TAP), all reserve and National Guard members, current spouses of any of the
above, the widowed spouse of a servicemember who died during service or of
a service-connected disability.

Offered through SBA Community Express or Preferred Lenders, this new
loan guarantee program combines the best available aspects of SBA’s various
7(a) loan products into this targeted initiative. Loan applicants can usually ex-
pect an answer from their lending institution within 24 hours of application.

For more information, visit:

www.sba.gov/services/financialassistance/index.html

If you want to start with a self assessment for your business idea,

visit: appl.sba.gov/survey/checklist/index.cgi

Certified Development Company 504 Loan Program

The Certified Development Company-504 (CDC/504) loan program is a long-
t