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PRELIMINARY STATEMENT

Pursuant to Court Rule 21, Petitioners Amanda Jane Wolfe and Peter E.
Boerschinger, on behalf of themselves and those similarly situated, seek declaratory and
injunctive relief in the nature of a writ of mandamus invalidating two systemic practices
and policies adopted by Respondent Secretary of Veterans Affairs Wilkie (“the
Secretary”) and his agents, both of which conflict with the binding decision of this Court
in Staab v. McDonald, 28 Vet. App. 50 (2016).

First, petitioner Wolfe, on behalf of herself and those similarly situated
(collectively, the “Wolfe Class™), seeks declaratory and injunctive relief in the nature of a
writ of mandamus invalidating 38 C.F.R. § 17.1005(a)(5) and enjoining the Secretary
from denying veterans reimbursement for coinsurance and deductible payments incurred
during emergency visits to non-Department of Veterans Affairs (“VA”) facilities. The
VA policy of denying reimbursement for these medical expenses, as expressed in 38
C.F.R. § 17.1005(a)(5), is at odds with the plain meaning of 38 U.S.C. § 1725(c)(4)(D),
its legislative history, and policy interests in favor of expanding veterans’ benefits, as
expressed by this Court in Saab v. McDonald, 28 Vet. App. 50 (2016).

Petitioner Peter E. Boerschinger, on behalf of himself and those similarly situated
(collectively, the “Boerschinger Class™), seeks declaratory and injunctive relief in the
nature of a writ of mandamus invalidating the VA practice and policy, in use since the
Saab decision, of inaccurately stating in written communications to veterans in response
to their requests for reimbursement of emergency medical expenses incurred in non-VA
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facilities that one of the entitlement criteria for reimbursement is that the veteran have no
coverage at all under an health plan contract. These communications are flatly
inconsistent with this Court’s binding decision in Staab, and Petitioner Boerschinger
brings this petition to require the VA to cease forthwith its practice and policy of
disseminating this inaccurate entitlement information and provide corrected and accurate
information about the entitlement criteria to all veterans who have received these
inaccurate communications.

The VA’s positions with respect to the Wolfe class and the Boerschinger class
conflict with this Court’s decision in Staab v. McDonald, 28 Vet. App. 50 (2016) and the
statute construed in Staab, by absolving the VA from reimbursing veterans who must
visit non-VA hospitals for emergency medical treatment and are then left with expensive
bills that are not covered by the veteran’s insurance, and by providing a disincentive for

veterans to obtain or continue health insurance.

RELIEF SOUGHT

Petitioners respectfully request the following relief:

First, that the Court grant Petitioner Wolfe’s request to represent a class of
similarly-situated individuals, all of whom have been or will be harmed by the
Secretary’s unlawful regulation in that the VA has already denied or will deny in the
future, in whole or in part, their claims for reimbursement of emergency medical
expenses incurred at non-VA facilities on the ground that the expenses are part of the

deductible or coinsurance payments for which the veteran was responsible.
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Second, that the Court declare that the applicable regulation, 38 C.F.R.
§ 17.1005(a)(5), is contrary to the statute, 38 U.S.C. § 1725(c)(4)(D), and therefore
invalid to the extent that it forbids the VA from reimbursing veterans for coinsurance and
deductible payments incurred while visiting non-VA hospitals for emergency treatment.

Third, that the Court (1) invalidate the decisions made by the Secretary under 38
C.F.R. § 17.1005(a)(5) to the extent that they denied reimbursement to members of the
Wolfe Class for medical expenses deemed to be part of the veteran’s deductible or
coinsurance; and (2) order the Secretary to re-adjudicate these reimbursement claims in
accordance with the Court’s decision on the proper interpretation of 38 U.S.C.
§ 1725(c)(4)(D).

Fourth, that the Court grant Petitioner Boerschinger’s request to represent a class
of similarly-situated individuals, all of whom have been or will be harmed by the VA in
that the VA has sent them correspondence regarding their claims for reimbursement of
emergency medical expenses incurred at non-VA facilities stating, incorrectly, that one
criterion for reimbursement is that the veteran have “no coverage under a health plan
contract.”

Fifth, that the Court (1) invalidate the decisions made by the Secretary to the
extent that they denied reimbursement to veterans for medical expenses on the ground
that the veteran has coverage under a health plan contract; and (2) order the Secretary to
re-adjudicate these reimbursement claims in accordance with the Court’s decision on the
proper interpretation of 38 U.S.C. § 1725(c)(4)(D).
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Sixth, that the Court enjoin the Secretary from issuing any communication to
veterans that incorrectly states that one of the criteria for reimbursement is that the
veteran has no coverage at all under any health plan contract, and order the Secretary to
(1) re-issue all communications, sent to claimants since the Court’s precedential opinion
issued in Staab (on April 8, 2016), which incorrectly stated that one of the criteria for
reimbursement is that the veteran have no coverage at all under a health plan contract;
and (2) re-set the deadlines applicable to veterans who received this correspondence for
appealing any VA denial of their reimbursement claims.

Seventh, that the Court order such other relief as may be appropriate in the interest

of justice and in aid of the Court’s jurisdiction.

JURISDICTION

This Court has the power to issue a writ of mandamus pursuant to 28 U.S.C.
§ 1651(a) in aid of its prospective jurisdiction pursuant to 38 U.S.C. § 7252. This Court
has supervisory jurisdiction over the Secretary pursuant to 38 U.S.C. § 7261(a) to
“interpret constitutional, statutory, and regulatory provisions, and determine the meaning
or applicability of the terms of an action of the Secretary” and to “compel action of the
Secretary unlawfully withheld or unreasonably delayed.” See Erspamer v. Derwinski, 1
Vet. App. 3, 7 (1990). This Court also is empowered by 28 U.S.C. § 1651(a), 38 U.S.C.
§ 7264(a), and the Court’s inherent authority to certify and adjudicate this case as a class

action. See Monk v. Shulkin, 855 F.3d 1312, 1318-22 (Fed. Cir. 2017).



STATEMENT OF THE CASE

I. THE HISTORY OF 38 U.S.C. § 1725(c)(4)(D) AND 38 C.F.R. § 17.1005(a)(5).

A. Congress Amended the Statute to Expand Reimbursement Eligibility to
Veterans with Health Insurance.

On February 1, 2010, Congress amended 38 U.S.C. § 1725 by enacting the
Emergency Care Fairness Act (Pub. Law. No. 111-137) (“ECFA”), which expanded
veterans’ eligibility for reimbursement of costs of emergency treatment furnished in a
non-VA facility. One critical change made by the ECFA was to amend the provisions
regarding the impact of third-party coverage on reimbursement eligibility. The statute
provides that, for a veteran to be eligible for reimbursement, the veteran must be
“personally liable for emergency treatment.” 38 U.S.C. § 1725(b)(3). Before the
amendment, § 1725(b)(3)(C) provided that a veteran was personally liable for emergency
treatment only if he or she had “no other contractual or legal recourse against a third
party that would, in whole or in part, extinguish such liability to the provider” (emphasis
added). The ECFA amended this subsection by deleting the words “or in part,” which had
the effect of making a veteran eligible for reimbursement even if the veteran has health
insurance, as long as that insurer’s payment is partial and not full.

The other major change effected by the ECFA included expansion of § 1725(c) to
clarify the Secretary’s responsibility for reimbursement. Section 1725(c) was amended to
add subsection (c)(4), which provides in relevant part:

(A) If the veteran has contractual or legal recourse against a third party that would

only, in part, extinguish the veteran’s liability to the provider of the emergency
treatment, and payment for the treatment may be made both under
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subsection (a) and by the third party, the amount payable for such treatment
under such subsection shall be the amount by which the costs for the emergency
treatment exceed the amount payable or paid by the third party, except that the
amount payable may not exceed the maximum amount payable established under

paragraph (1)(A).

(B) In any case in which a third party is financially responsible for part of the
veteran’s emergency treatment expenses, the Secretary shall be the secondary
payer .

(C) A payment in the amount payable under subparagraph (A) shall be considered
payment in full and shall extinguish the veteran’s liability to the provider.

(D) The Secretary may not reimburse a veteran under this section for any
copayment or similar payment that the veteran owes the third party or for which
the veteran is responsible under a health-plan contract.

38 U.S.C. § 1725(c)(4) (emphasis added).

In particular, these additions ensured that the Secretary would be responsible as
the “secondary payer” to reimburse veterans for treatment if a third party was “financially
responsible for part of the veteran’s emergency treatment expenses.” § 1725(c)(4)(B)
(emphasis added).

In the House Report on the ECFA, the Committee on Veterans’ Affairs explained
that the amendment “clearly establishes that the VA is responsible for the cost of the
emergency treatment which exceeds the amount payable or paid by the third-party
insurer.” H.R. REP. NO. 111-55 (2009), at 6. The Committee reaffirmed that under the
amendments, the VA is a “secondary payer where a third-party insurer is financially
responsible for a part of the veteran’s emergency treatment expenses” and made clear the

intent to “protect[] veterans” by removing their liability for remaining balances due after

the third-party insurer and the VA have made payments. |d. Congress plainly intended to
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eliminate any situation in which veterans were responsible for shouldering any of the
costs of their emergency medical treatment. See generally H.R. REP. No. 111-55 (2009).

At the congressional hearings leading to the enactment of the 2010 amendments,
one Congresswoman, speaking in support of the legislation that became the ECFA, noted
that “veterans do not currently receive any reimbursement from the VA if they have
third-party insurance that pays either full or a portion of the emergency care. This creates
an inequity that penalizes veterans with insurance.” 155 CONG. REC. H4069-01 (daily ed.
Mar. 30, 2009) (statement of Rep. Halvorson). The Congresswoman explained that “H.R.
1377, as amended, eliminates this inequity by requiring the VA to pay for emergency
care in a non-VA facility, even if the veteran holds a policy that will pay for any portion
of their care.” Id.

Congressional supporters of the ECFA argued that it would “rightfully correct a
deficiency in the law” and “fill [a] hole in veterans’ health care” by “modify[ing] current
law so that a veteran who has outside insurance would be eligible for reimbursement in
the event that the outside insurance does not cover the full amount of emergency care.”
155 CONG. REC. S13468-01 (daily ed. Dec. 18, 2009) (statement of Sen. Akaka). The law
was intended to “ensure that veterans are not saddled with massive emergency room
bills.” 155 CONG. REC. H4069-01 (daily ed. Mar. 30, 2009) (statement of Rep. Brown-

Waite).



B. The Secretary Adopts a Restrictive Regulation That Conflicts with
Congress’s Intention to Expand Coverage for Veterans.

Following the passage of the ECFA, and contrary to Congress’s stated intention
and the plain language of the ECFA, the Secretary adopted a regulation stating that
reimbursement for emergency treatment under 38 U.S.C. § 1725 would be made only if
“[tlhe veteran has NnO coverage under a health-plan contract for payment or
reimbursement, in whole or in part, for the emergency treatment.” 38 C.F.R.
§ 17.1002(f) (2015) (emphasis added). In an April 20, 2012, notice of final rulemaking,
the Secretary stated that “section 1725(b)(3)(B) requires that the veteran have ‘no
entitlement to care or services under a health-plan contract,” which means that any
entitlement, even a partial one, bars eligibility under section 1725(b),” and the Secretary
refused to remove the language “or in part” from 38 C.F.R. § 17.1002(f). 77 Fed. Reg.
23,615-16 (2012).

In Saab v. McDonald, 28 Vet. App. 50 (2016), this Court invalidated this
regulation as inconsistent with 38 U.S.C. § 1725. The Court noted that the regulation
“frustrate[d] the intent of Congress to reimburse veterans who [were] not wholly covered
by a health-plan contract or other third party recourse” and that “Congress clearly
intended that VA be responsible for the cost of emergency treatment which exceeds the
amount payable or paid by the third-party insurer.” Staab, 28 Vet. App. at 53-55.

The Secretary amended the regulation again, purportedly to comply with Staab. 83
Fed. Reg. 979 (Jan. 9, 2018). 38 C.F.R. § 17.1002(f) was amended to prohibit

reimbursement only when the veteran has a health plan contract that fully extinguishes
8



medical liability for the emergency treatment. See id. At the same time, however, the
Secretary amended 38 C.F.R. § 17.1005(a)(5) to forbid the VA from reimbursing a
veteran ‘“for any copayment, deductible, coinsurance, or similar payment” incurred
during emergency treatment at non-VA hospitals, an expansion of the exclusion in 38
U.S.C. § 1725(c)(4)(d) for reimbursement of “copayments or similar payments.”

In amending these regulations effective January 9, 2018, the VA stated that “all
claims [for reimbursement] involving partial payment from a health-plan contract
pending on April 8, 2016 [the date of the decision in Saab] have been held in abeyance
pending [this amended rule]. Therefore, all such . . . claims will be processed using the
regulatory revisions published in this rule.” 83 Fed. Reg. 979 (Jan. 9, 2018).

II. THE PETITIONERS’ CLAIMS FOR REIMBURSEMENT AND
COMMUNICATIONS WITH THE VA.

A. Petitioner Wolfe’s Emergency Medical Treatment and Denial of
Reimbursement.

In September 2016, Petitioner Wolfe suffered an acute episode of appendicitis that
required an emergency laparoscopic appendectomy. The procedure was performed at
Mercy Medical Center in Clinton, lowa, a non-VA healthcare facility. She was required
to stay overnight and was released the following day, having incurred expenses of
$22,348.25. After payment by her employer-sponsored healthcare contract, she was left
responsible for $2,558.54. Of this amount, $202.93 was attributable to a “copayment”

and $2,354.41 was attributable to “coinsurance.”



Petitioner Wolfe submitted a claim for reimbursement of these amounts with lowa
City VA Health Care System in lowa City, lowa, but her claim was denied pursuant to
the VA’s January 2018 amended regulation in a decision dated February 7, 2018. The
stated reason for the denial was that the “[p]rior payer’s . . . patient responsibility
(deductible, coinsurance, co-payment) [is] not covered.” On July 12, 2018, Petitioner
Wolfe filed a Notice of Disagreement (“NOD”), stating that “[t]he [VA’s] policy of
denying reimbursement for deductibles and coinsurance, as expressed in 38 C.F.R.
§ 17.1005(a)(5), is at odds with the plain meaning of 38 U.S.C. § 1725(c)(4)(D), its
legislative history, and policy interests in favor of expanding veterans’ benefits,” and that
“the VA’s Policy conflicts with Staab v. McDonald, 28 Vet. App. 50 (2016).”

Petitioner Wolfe received a response from the VA on August 14, 2018, which
acknowledged receipt of her NOD but stated that, due to its current volume of appeals, it
anticipated an unspecified delay in deciding her appeal.! The VA responded again to the
NOD in a letter dated November 20, 2018, which stated that Petitioner Wolfe would not

be reimbursed and concluded: “Our decision is final; appeal closed.”> Documents related

I At the request of the VA, Petitioner Wolfe filed an amended NOD on October 9, 2018,
which restated her position in letter form.

2 The petitioners note that the November 2018 letter is not a Statement of the Case (SOC)
and did not include a description of appellate rights for Petitioner Wolfe as required by
law. 38 U.S.C. § 7105(d); 38 C.F.R. §§ 19.26(d), 19.29 (2018). As a result, despite the
letter’s claim that her appeal is closed, that is not the case and Petitioner Wolfe will
continue to pursue her direct appeal. See Tablazon v. Brown, 8 Vet. App. 359, 361
(1995) (concluding that a claim remains open and pending where no SOC is issued after
the filing of an NOD).
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to Petitioner Wolfe’s medical care and correspondence with the VA are attached hereto
as Exhibits D-H in the Appendix.

B. Petitioner Boerschinger’s Claim for Reimbursement and the VA’s Denial
Letter.

In April 2018, Petitioner Boerschinger received non-service connected emergency
medical care from a non-VA provider in Michigan, and he later submitted a claim to the
VA for reimbursement of certain costs associated with that care. On November 27, 2018,
the VA sent a letter that said his claim “has been disapproved for the reason(s) listed

3

below.” The sole reason given for disapproval was that the “veteran must not have
coverage under a health-plan contract for payment or reimbursement, in whole or in part,
for the emergency treatment.” This legal proposition—which followed, almost word for
word, the regulation that was expressly overruled in Staab—was repeated in the
following paragraph of the letter, which further stated, in relevant part: “In order for VA
to reimburse the non-VA provider on your behalf for the non-service connected services
provided, all of the following eligibility criteria must be met: . . . (4) the veteran has no
coverage under a health plan contract; . . . .” (emphasis in original). After Medicare paid

some of his bill, Petitioner Boerschinger paid the remaining $1,340. Correspondence

between Petition Boerschinger and the VA is attached hereto as Exhibit I.

STANDARD OF REVIEW
The Court has authority to “hold unlawful and set aside . . . regulations issued . . .
by the Secretary . . . found to be — (A) . . . not in accordance with law . . . and (C) ... in

violation of a statutory right.” 38 U.S.C. § 7261(a)(3). Further, the Court has authority to
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“compel action of the Secretary unlawfully withheld . . . .” 38 U.S.C. § 7261(a)(2).
A challenge to the Secretary’s interpretation of a statute or regulation is an issue of law.
Lane v. Principi, 339 F.3d 1331, 1339 (Fed. Cir. 2003); Cacatian v. West, 12 Vet. App.
373, 376 (1999). This Court reviews issues of law de novo. See 38 U.S.C. § 7261(a)(1);
Smith v. Gober, 14 Vet. App. 227, 230 (2000). If the meaning of a statute is clear from its
plain language, that meaning controls the question and that is the end of the matter. See
Chevron U.SA,, Inc. v. Natural Res. Def. Council, 467 U.S. 837, 842-43 (1984); Tropf v.

Nicholson, 20 Vet. App. 317, 320 (2006).

ARGUMENT

The Court may grant a writ of mandamus compelling VA officials to act when the
petitioner has demonstrated a clear and indisputable right to the writ, has shown a lack of
adequate alternative means to attain the desired relief, and has convinced the Court that,
given the circumstances, the issuance of the writ is warranted. See Cheney v. U.S Dist.
Court, 542 U.S. 367, 380-81 (2004). Further, this Court may certify classes for aggregate
relief when doing so would “promot[e] efficiency, consistency, and fairness, and
improv[e] access to legal and expert assistance by parties with limited resources.” Monk
v. Shulkin, 855 F.3d at 1320-21. This Court should certify the proposed classes for

aggregate relief and issue the requested writ of mandamus.
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I. THE VA’S JANUARY 2018 AMENDMENTS TO 38 C.F.R. § 17.1005(A)(5)
ARE CONTRARY TO LAW.

A. The Plain Meaning of 38 U.S.C. § 1725 Compels a Finding That the
Secretary Is Responsible for Reimbursement of Coinsurance and
Deductible Payments to a Veteran Who Undergoes Emergency
Treatment at a Non-V A Facility.

As discussed above, Petitioner Wolfe’s claim for medical care reimbursement was
denied because the VA determined that the amounts paid by Wolfe constituted
“deductibles” or “coinsurance.” But 38 U.S.C. § 1725(c)(4)(D) only bars reimbursement
of copayments incurred by veterans during emergency visits to non-VA hospitals. The
Secretary’s interpretation of ‘“similar payments” to include ‘“deductibles” and
“coinsurance” is not consistent with either the plain language of the statute or Congress’s
intent in the ECFA to eliminate veterans’ liability for emergency medical care.

A copayment is a specific form of cost-sharing that is typically a minimal, fixed
amount. See, e.g., 38 C.F.R. § 17.111. A copayment is distinguishable from other forms
of cost-sharing such as deductibles and coinsurance. Specifically, in contrast to
copayments, the term coinsurance means the “percent of costs that the enrollee must
pay.” This may mean that a patient must pay a certain percentage of the cost of inpatient
hospital services; it is not a predetermined dollar figure, like a copayment. Thus,
coinsurance has the potential to be an exorbitant amount. A deductible is separately

defined as the amount an insured must pay each year before the insurance source pays its

3 CMS, MLN Matters Number MM 10405 (Dec. 8, 2017).
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share.* This amount widely varies by the type of plan and can be thousands of dollars.
Both coinsurance and deductibles can be very large costs, whereas copayments are more
likely to be much smaller, and are often no more than $20 to $50. Thus, coinsurance and
deductibles are not “similar” to copayments.

In other statutory contexts, Congress has used specific terms to include other
forms of cost-sharing that differ significantly from copayments. See, e.g., 38 U.S.C.
§ 1729(a)(3) (noting that VA may recover from third parties in certain circumstances
even if the “payment of a deductible or copayment by the veteran” is not paid by the
veteran) (emphasis added). Had Congress intended that deductibles or coinsurance be
excluded from reimbursement by VA, it would have used such language. Instead,
copayment and ‘“similar payment” indicates that only payment obligations that are
minimal and fixed are to be excluded from reimbursement. Petitioner Wolfe’s medical
bills in this case are illustrative, as her coinsurance was over ten times the amount of her
copayment, and she was left responsible for over $2,500 in medical expenses.

Further, 38 U.S.C. § 1725(c)(4)(b) provides that “[i]n any case in which a third
party is financially responsible for part of the veteran’s emergency treatment expenses,
the Secretary shall be the secondary payer” (emphasis added). This provision clearly
establishes that the Secretary is responsible for the reimbursement of any uncovered

amounts. But by interpreting “copayments or similar payments” to include coinsurance

4 CMS, Yearly deductible for drug costs, available at
https://www.medicare.gov/part-d/costs/deductible/drug-plandeductibles.html.
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and deductible payments, the Secretary has used the exception to swallow the rule and
has made the veteran the secondary payer.

B. Refusal to Reimburse Coinsurance and Deductibles is Inconsistent with
Staab.

As discussed above, and as noted in Staab, the applicable statute “was amended to
its present form, to ‘allow the VA to reimburse veterans for treatment in a non-VA
facility if they have a third-party insurer that would pay a portion of the emergency
care.”” Staab, 28 Vet. App. at 53 (quoting H.R. REP. 111-55, at 3). The remaining
portion, whether it is called coinsurance or deductibles, would be eligible for
reimbursement. To include coinsurance and deductibles in the exclusion would be
inconsistent with the Saab ruling, as it would leave veterans with responsibility for
substantial amounts of medical expenses.

Indeed, in Petitioner Wolfe’s case, the entire cost of emergency treatment in
excess of the amount payable by the third-party insurer was attributable to copayment,
coinsurance, and deductible, and therefore she received the same amount of
reimbursement from the VA that she would have under its pre-Staab regulations—$0.00.

C. The Secretary’s Reading of the Statute Is Overly Restrictive and
Contravenes the Purpose and Spirit of the Amendments.

As explained in the Statement of the Case, supra, the legislative history of the
ECFA consistently reflects Congress’s intent that veterans be made whole when forced to

incur costs at non-VA hospitals in emergency situations. The Secretary’s regulation,
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refusing reimbursement for deductibles and co-insurance, undermines this clear intent in
several ways.

First, 38 U.S.C. § 1725 was amended with the intent to make the VA, not the
veteran, responsible for the excess cost of emergency services after the third-party
insurance had paid its share. See 155 CONG. REC. H4069-01 (daily ed. Mar. 30, 2009)
(statement of Rep. Halvorson). By expanding the exception to include coinsurance and
deductibles, the Secretary has diminished (in many cases completely eliminated) the
VA’s responsibility for payment and increased the veterans’ responsibility for payment.
This result is directly contrary to the express intent of the amendments in the ECFA.

Second, the ECFA sought to protect veterans from being “saddled with massive
emergency room bills.” 155 CONG. REC. H4069-01 (daily ed. Mar. 30, 2009) (statement
of Rep. Brown-Waite). While the exception on reimbursement for copayments does not
frustrate this goal—given that copayments are usually small, fixed amounts—the same
cannot be said for coinsurance and deductibles, which, as explained above, are typically
much larger payments. Indeed, Petitioner Wolfe’s coinsurance payment for her
emergency treatment was more than $2,000; her copayment was minimal.

Finally, one of the goals of the ECFA was to remove the disincentive for veterans
to obtain third-party insurance that had existed under the prior version of the statute. See
155 CONG. REC. H4069-01 (daily ed. Mar. 30, 2009) (statement of Rep. Roe). Under that
prior version, veterans who had no insurance at all would receive full reimbursement
from the VA for emergency treatment at non-VA hospitals, but veterans with third-party
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insurance could be stuck with large bills. The Secretary’s regulation creates the same

disincentive that Congress sought to eliminate. The Secretary’s regulation leads to the

absurd result that Petitioner Wolfe here would have saved herself over $2,500 by having

no insurance, even though that result would have caused the VA to pay more than

$20,000.

II. THE VA’S PRACTICE AND POLICY OF SENDING CORRESPONDENCE
TO VETERANS STATING THAT ONE OF THE ENTITLEMENT
CRITERIA FOR REIMBURSEMENT OF MEDICAL EXPENSES IS THAT

THE VETERAN HAVE NO COVERAGE UNDER A HEALTH PLAN
CONTRACT VIOLATES THIS COURT’S DECISION IN S7AAB.

As discussed above, Petitioner Boerschinger’s claim for reimbursement was
denied solely on the ground that he had other insurance coverage. Moreover, the letter he
received denying his claim incorrectly stated that one of the criteria for reimbursement is
that the claimant have no third-party health insurance. The Secretary’s position with
respect to Mr. Boerschinger and the class of veterans he seeks to represent is directly at
odds with this Court’s decision in Staab v. McDonald, 28 Vet. App. 50 (2016).

In Saab, the Court specifically rejected the position that the VA has taken with
respect to Mr. Boerschinger and the class he seeks to represent. Under Staab, applicable
veterans are eligible for reimbursement for non-covered medical expenses even where the
veteran has partial coverage from a third-party insurer. As this Court noted, the

[3

applicable statute “was amended to its present form, to ‘allow the VA to reimburse
veterans for treatment in a non-VA facility if they have a third-party insurer that would

pay a portion of the emergency care.”” Staab, 28 Vet. App. at 53 (quoting H.R. REP. 111-
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55, at 3). The position taken by the VA with respect to Mr. Boerschinger and the
Boerschinger class appears to ignore Staab altogether.

Also at odds with this Court’s decision in Staab are the VA’s official boilerplate
letters and notices representing to claimants that one of the “eligibility criteria” for
reimbursement is a lack of third-party health insurance coverage. Subsequent to the filing
of the original Petition in this case, many veterans contacted and provided counsel for
Petitioner Wolfe with copies of VA correspondence sent to them in response to their
reimbursement claims. Each of the VA letters provided to counsel contained the
following identical, boilerplate language: one of the entitlement criteria for
reimbursement is that “the veteran has no coverage under a health plan contract.”
Attached hereto as Exhibits J though O are true copies (except for redactions of personal
identifying information) of examples of these boilerplate VA letters, dated between
February 22, 2018 and October 13, 2018, and sent from VA healthcare facilities in
Minnesota, California, Montana, and Florida.

Simply listing this incorrect criteria (even when it is not the ground for denial)
may cause the veteran to forego any appeal of the denial. That is, this incorrect
information may lead the veteran to conclude that, even if he or she is successful in
overturning the stated basis for the denial of his or her claim, he or she would still lose
because of the mere existence of third-party health insurance.

Again, under Saab, a veteran is eligible for reimbursement even if he or she
receives partial reimbursement from a third-party insurer. Yet, as exemplified by the
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VA’s 2018 letters to Petitioner Boerschinger and the veterans who received the letters
attached as Exhibits J through O—sent more than two years after this Court’s
precedential opinion in Staab—the VA is still telling veterans that they are not entitled to
reimbursement if they have health plan coverage, which is likely to cause veterans to stop
pursuing their claims or an appeal of their claims. This misstatement also would be
problematic in letters where the VA requests additional information, because veterans
with third-party insurance are likely to stop pursing their claim based on the mistaken
belief that their other plan coverage makes them ineligible for reimbursement from the
VA. The Due Process Clause of the Fifth Amendment applies to VA proceedings on
claims for VA benefits. Cushman v. Shinseki, 576 F.3d 1290 (Fed. Cir. 2009). The
inaccurate information being systematically sent to VA reimbursement claimants violates
their rights under the Due Process Clause as well as the binding decision in Staab.

III. PETITIONERS LACK ADEQUATE ALTERNATIVE MEANS TO OBTAIN
THE RELIEF SOUGHT.

Petitioners have no alternative to relief apart from petitioning this Court. Neither
the agency of original jurisdiction (“AOJ”) nor the Board of Veterans’ Appeals can
provide relief that is inconsistent with the Department’s regulations. See, e.q., 38 C.F.R. §
19.5 (“[T]he Board is bound by applicable statutes, regulations of the Department of
Veterans Affairs, and precedent opinions of the General Counsel of the Department of
Veterans Affairs.”). Because the AOJ and Board are bound by VA regulations, they
cannot invalidate 38 C.F.R. § 17.1005(a)(5), nor can they reimburse Petitioner Wolfe for

her coinsurance or deductible payments given the language of the regulation. Petitioner
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Wolfe’s only avenue to obtain the relief she seeks is from this Court, and the process of
appealing to the Board, receiving a decision, and appealing to this Court is inadequate
because it would take years to complete. See Martin v. O’ Rourke, No. 17-1747 (Fed. Cir.
2018) at 5-6 (“Overall, the average time from the filing of a Notice of Disagreement to
issuance of a BVA decision is over five years.”). During that time, the VA would
continue to deny veterans any reimbursement for coinsurance or deductibles, and any
veterans who failed to timely appeal their denials would be left without recourse even if
Petitioner Wolfe ultimately prevailed. See Tobler v. Derwinski, 2 Vet. App. 8, 14 (1991)
(the VA is bound to follow a precedential Court decision beginning only on the date the
precedential decision is issued, and not retroactively).

In the matter of Petitioner Boerschinger, the fact that he received a letter listing as
one reimbursement criterion, and denying his claim based on the same reimbursement
criterion, that was invalidated by this Court two years ago shows that ordinary
proceedings are inadequate to resolve that issue, too. Thus, Petitioners and the Classes
lack means of an adequate alternative to obtain the relief they seek.

IV.  THE RIGHT TO A WRIT IS CLEAR AND INDISPUTABLE.

Petitioners have a clear and indisputable right to a writ of mandamus. That the
VA’s regulation improperly leaves Petitioners and other veterans who have third-party
health insurance responsible for covering large portions of their emergency medical bills
is no small matter. By the VA’s own estimates, this regulation will affect millions of

claims for billions of dollars. In a motion to this Court to stay the precedential effect of

20



Saab, the VA estimated that it would receive over 2 million claims for reimbursement
affected by the Saab decision in Fiscal Year 2017 alone, and over 68 million in the
following 10-year period. Staab v. McDonald, Vet. App. No. 14-0957, Appellee’s Motion
to Stay the Precedential Effect of Staab v. McDonald, 28 Vet. App. 50 (2016), at 7
(July 14, 2016) (the “Staab Stay Motion”). Further, the VA originally estimated that
compliance with Staab would result in approximately $2.5 billion in costs over a five-
year period and $10.6 billion in costs over a 10-year period, but later, noting that the VA
would not reimburse cost sharing expenses, revised its estimates to $1.5 billion for the
five-year period and $6.5 billion for the ten-year period. See id; Saab v. McDonald, Vet.
App. No. 14-0957, Appellee’s Opposed Motion to Stay the Precedential Effect of Staab
v. McDonald, 28 Vet. App. 50 (2016), at 9, n.2 (Feb. 17, 2017).

Without mandamus relief, billions of dollars in medical expenses will be pushed
on to veterans who have third-party health insurance, while veterans without third-party
health insurance will pay nothing for the same care. This Court should prevent the
Secretary from enforcing a regulation that is clearly in conflict with the statute, that
creates such a perverse incentive, and that denies veterans the reimbursement that
Congress clearly intended them to receive. This Court should also prevent the Secretary
from continuing the VA practice and policy of providing reimbursement claimants with
inaccurate information that they cannot qualify for reimbursement if they have coverage

under a health plan contract. Issuance of the requested writs is therefore warranted.
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V. AGGREGATE RELIEF IS NECESSARY AND APPROPRIATE.

Petitioner Wolfe seeks injunctive relief under the All Writs Act, 28 U.S.C. § 1651,
on behalf of the following Class:
All VA claimants who, on or after January 8, 2018, have been denied

reimbursement for coinsurance or deductible payments incurred for
emergency treatment at a non-VA hospital.

Petitioner Boerschinger also seeks injunctive relief under the All Writs Act, 28
U.S.C. § 1651, on behalf of the following Class:

All VA claimants who, on or after April 8, 2016, (i) filed a request, or had a

request pending, with the VA for reimbursement for payments incurred for

emergency medical treatment at a non-VA facility; and (ii) received a letter

from the VA stating or indicating that one of the criteria for reimbursement
is that the veteran has no coverage under a health plan contract.

This Court may grant certification to a class for purposes of seeking classwide
relief. Monk v. Shulkin, 855 F.3d at 1321. Indeed, this Court should grant class
certification when doing so would “promot[e] efficiency, consistency, and fairness, and
improve[e] access to legal and expert assistance by parties with limited resources.” Id. at
1320.

Aggregate, rather than individual, relief is necessary. The issues presented here are
not unique to Petitioners; rather, they affect thousands of veterans. Granting class
certification, then classwide relief, would permit this Court to ensure in one stroke that
affected VA claimants like Petitioners Wolfe and Boerschinger would no longer be
adversely affected by the Secretary’s failure to comply with 38 U.S.C. § 1725 and the

ruling in Staab. As the Federal Circuit stated in Monk v. Shulkin, class certification also
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“would help prevent the VA from mooting claims scheduled for precedential review” as
the VA has done in other cases. 855 F.3d at 1321.

Further, even if this Court or the Federal Circuit were ultimately to issue a
precedential decision on the merits in Petitioners’ favor, a large number of similarly-
situated members of the putative classes would likely be left without the relief obtained
by Petitioners because of Tobler v. Derwinski, 2 Vet. App. 8, 14 (1991). Tobler provides
that the VA is bound to follow a precedential Court decision beginning only on the date
the precedential decision is issued. Without a class action, veterans who did not timely
appeal a denial of their claims before such a final decision would be left without relief.

Certifying this case as a class action would therefore promote efficiency,
consistency, and fairness, and improve access to legal and expert assistance by parties
with limited resources. Certification would result in complete and more accessible relief,
consistent with Congress’s intent for the veterans’ benefit system to function with a “high
degree of ... solicitude” for all claimants. Henderson v. Shinseki, 562 U.S. 428, 431
(2011). It would also ensure that putative class members have access to expert legal
assistance to ensure compliance with the relief, if any, granted by the Court.

This Court has stated that, until it adopts an appropriate rule on aggregate
procedures, it will use Rule 23 of the Federal Rules of Civil Procedure as a guide. Monk
v. Wilkie, 30 Vet. App. 167, 170, 174 (2018). The class action criteria for actions like this

one seeking injunctive relief are set forth in Rule 23(b)(2). To certify a class under Rule
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23(b)(2), the movant must also satisfy the requirements of both Rule 23(a) and Rule
23(b)(2). This action easily meets these requirements.

A. Rule 23(a)
1.  Numerosity

As to numerosity of the Wolfe Class, the VA’s own estimates to this Court
confirm that hundreds of thousands of veterans have been or will be affected by the
challenged regulation. As stated above, the VA estimated that it would receive over
two million claims for reimbursement affected by the Saab decision in Fiscal Year 2017
alone, and over 68 million in the following 10-year period. Saab Stay Motion at 7. These
estimates make clear that many veterans have already found themselves adversely
affected by the VA’s regulation, as nearly every third-party healthcare plan requires
coinsurance and deductible payments. See Gary Claxton, et al., Increasesin Cost-Sharing
Payments Have Far Outpaced Wage Growth, Peterson-Kaiser Health System Tracker
(Oct. 4, 2017), https://www.healthsystemtracker.org/brief/increases-in-cost-sharing-
payments-have-far-outpaced-wage-growth/#item-start. Similarly, a large number of these
veterans also would be included in the Boerschinger Class, as the challenged criterion
appears to be boilerplate language within the VA’s letters to claimants, based on
numerous samples provided by other putative class members since the original petition
was filed in this case. The putative classes therefore easily satisfy the numerosity
requirement. See, e.g., Consol. Rail Corp. v. Town of Hyde Park, 47 F.3d 473, 483 (2d

Cir. 1995) (more than forty people in a class satisfied numerosity requirement).
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2. Commonality

As to commonality, “even a single [common] question” suffices to show
commonality under Rule 23(a). Wal-Mart Sores, Inc. v. Dukes, 564 U.S. 338, 359 (2011)
(second alteration in original). In Monk v. Wilkie, this Court found that the commonality
standard was not met because the petitioners did not challenge a specific VA policy or
practice, and stated that “a class proceeding is an appropriate vehicle to challenge
systemic deficiencies, but only when the putative class targets specific polices or
practices that allegedly violate the law.” 30 Vet. App. at 181. This action, however,
presents a common challenge to a specific VA policy that applies with equal force to
each Wolfe Class member’s case, as Petitioners contend that 38 C.F.R. § 17.1005(a)(5) is
contrary to the ECFA and is therefore invalid to the extent that it forbids the Secretary
from reimbursing veterans for coinsurance and deductible payments incurred while
visiting non-VA hospitals for emergency treatment. As to the Boerschinger Class, this
action presents a related, common challenge to a systematic, specific VA practice that
violates Staab and undermines the due process rights of the putative class members.

3. Typicality

As to typicality, Petitioners’ claims are typical of the claims of the putative
classes. All Wolfe Class members have been or will be adversely affected by the
Secretary’s failure to comply with § 1725 of the ECFA by denying them reimbursement
for coinsurance or deductible payments (or both) incurred during emergency visits to

non-VA hospitals. All Boerschinger Class members have been or will be adversely
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affected by the Secretary’s failure to comply with Staab by denying them reimbursement
because they have purchased third-party health coverage or stating that they are not
eligible for reimbursement based on this ground.

4. Adequacy

As to adequacy, Petitioners have no interests adverse to the putative classes, and
they and their counsel would fairly and adequately represent the interests of the classes.
Petitioners’ undersigned attorney has represented more than 4,000 claimants before this
Court. Counsel are experienced in litigating class action disputes, and counsel have the
resources to litigate this case vigorously on behalf of the putative classes at no charge to
its members. See Declaration of Barton F. Stichman, attached hereto as Exhibit A;
Declaration of Kara L. McCall, attached hereto as Exhibit C.

B. Rule 23(b)(2)

Rule 23(b)(2) authorizes certification when a defendant “has acted or refused to
act on grounds that apply generally to the class, so that final injunctive relief or
corresponding declaratory relief is appropriate respecting the class as a whole.” Fed. R.
Civ. P. 23(b)(2). Here, the Secretary has issued a regulation that conflicts with the ECFA
and adversely affects all members of the Wolfe Class, and the VA has a practice and
policy that fails to align its responses to claimants regarding reimbursement eligibility
with the dictates of the Staab decision. The unlawful denial of the putative class
members’ claims can be remedied by final injunctive (or analogous) relief. Accordingly,

the Rule 23(b)(2) requirement is easily satisfied.
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No other considerations weigh against certification of a class. For instance, the
Secretary has possession of the information and records necessary to identify the
members of the putative classes. See, e.g., In re Nassau Cty. Strip Search Cases, 461 F.3d
219, 229 (2d Cir. 2006) (noting that “determining class membership would be simple”
when “defendants possess records” conclusive of membership).

Finally, this Court need not require notice to putative class members in this case.
Rule 23 requires notice only for damages classes that are certified under Rule 23(b)(3).
See Wal-Mart, 564 U.S. at 362. Because certification here would occur under
Rule 23(b)(2), this court need not require notice. See id. (“Rule [23] provides no
opportunity for . . . (b)(2) class members to opt out, and does not even oblige the District
Court to afford them notice . . . .”). In any event, no claimant would have reason to object
to membership in a class seeking to enforce the plain language of § 1725 of the ECFA or
due process rights.

CONCLUSION

Petitioners and other members of the Classes have a statutory right to
reimbursement of costs of emergency medical treatment at non-VA hospitals, as well as
associated due process rights. This Court should grant this Petition and award aggregate

injunctive relief to remedy these unjust results.
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Date: December 31, 2018

Respectfully submitted,

/s/ Barton F. Stichman

Barton F. Stichman

Patrick A. Berkshire

National Veterans Legal Services Program
1600 K Street, NW, Suite 500

Washington, DC 20006-2833

(202) 621-5724

Mark B. Blocker

Kara L. McCall

Emily M. Wexler
Lindsay Kate Eastman
Eric T. O’Brien
SIDLEY AUSTIN LLP
One South Dearborn
Chicago, Illinois 60603
(312) 853-7000
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DECLARATION OF BARTON F. STICHMAN

I, Barton F. Stichman, state and declare as follows:

1. | am an attorney and Executive Director of the National Veterans Legal
Services Program (“NVLSP”). This declaration is based on my personal knowledge, my
years of experience with NVLSP’s practice strengths, and conversations with my
colleagues regarding their experience.

2. NVLSP, working as pro bono co-counsel with the law firm of Sidley
Austin LLP (“Sidley”), represents Amanda Wolfe in this action before the U.S. Court of
Veterans Appeals where she seeks to represent a class of similarly situated veterans.
True and correct copies of my biography and the biographies of the staff attorneys at
NVLSP, as they appear on the NVLSP website, are attached as Exhibit B.

3. As Exhibit B demonstrates, NVLSP has substantial experience representing
veterans before United States courts of appeal and district courts, the U.S. Court of
Appeals for Veterans Claims, other federal courts, and the Department of Veterans
Affairs (the “VA”). NVLSP has represented more than 4,000 individual appellants
before the U.S. Court of Appeals for Veterans Claims. NVLSP also has substantial
experience before federal courts litigating large-scale class actions. As a result, NVLSP
is familiar with the practices and procedures of this Court and is well-positioned to
prosecute this case.

4. | have devoted my entire legal career, since 1975, to representing veterans

in administrative proceedings and federal court litigation and have served as lead counsel



or co-counsel on behalf of a certified class of veterans in six cases against the United
States government, including Sabo v. United States, No. 08-899 C (Fed. CI.); Nehmer v.
U.S. Dept. of Veterans Affairs, No. C86-6160 (N.D. Cal.); Giusti-Bravo v. U.S. Veterans
Admin., No. 87-0590 (D. P.R.); Giles v. Sec. of the Army, Nos. 79-2393, 79-2464
(D.D.C.); and Wood v. Sec. of Def., Civ. A. No. 77-0684 (D.D.C.). In Sabo v. United
States, | negotiated a favorable settlement, on behalf of a certified class of veterans who
were denied benefits for post-traumatic stress disorder, in which the United States
military agreed to pay lifetime disability retirement benefits to more than 1,000 members
of the class. In Nehmer v. U.S. Dept. of Veterans Affairs, | obtained a favorable court
ruling and subsequent consent decree on behalf of a certified class of certain Vietnam
veterans and their survivors, many of whom were denied VA disability or death benefits
for a condition allegedly associated with herbicide (e.g., Agent Orange) exposure. As a
result of the 1991 consent decree in Nehmer and the NVLSP’s subsequent class action
enforcement activities, the VA has paid more than $4.6 billion in retroactive disability
and death benefits to more than 100,000 class members. | am also currently serving as
co-counsel on behalf of veterans in three additional putative class actions, one pending in
the U.S. Court of Appeals for Veterans Claims, one pending in the U.S. Court of Federal
Claims, and one pending in a U.S. District Court, in which the courts have not yet
addressed whether a class should be certified.

5. NVLSP, in cooperation with Sidley, has and will continue to zealously
pursue the interests of Ms. Wolfe and the Class that she seeks to represent. NVLSP has

already invested resources to investigate and prepare the petition accompanying this
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declaration. NVLSP has no anticipated conflicts with the proposed Class that would
undermine its ability to advocate in the best interest of the Class.
| declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct.

DATED: 10/30/2018 /s/ Barton F. Stichman
Barton F. Stichman
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! . Executive Biographies iy

Bart Stichman
Executive Director

Barton £, Stchman Is Executive Director of NVLSP, which he helped found in 1980. Aftér earning
lyw degrees from New York University School of Law ().D. 1974) and Georgetown University Law
Center (LLM 19751 he has devoted his entire professional legal career to helping veterans and
their farmilies get the federal veterars benefits to which they are entitled.

Over the last 42 years, Mr. Stichman has represented veterans and their families before US,
district courts. LS. courts of appeals. the ULS. Court of Appeals for Veterans Claims. the
Department of Veterans Affairs. miitary department discharge review boards and boards for
correction of military records. His litigation efforts have resulted in payment of more than sk
bificn dollars in disability and healtheare benefits 1o hundreds of thousands of disabled veterans and their families,

A major part of NVLSP'S mission I5 to increase the pool of effective advocates available to represent veterans and thelr
family members by training lawyers and nondawyers and providing educationsl publications 1o them in vetérans benefits
law. Over his career, Mr. Stichman has trained thousands of non-lawyer accredited veterans service officers, lawyers, and
law students in this area of law, Mr, Stichman helped organize and currently serves as 3 trainer for the Veterans Consartium
Pro Bono Program, a federally funded oeganization which has recruited and trained more than 2,000 volurteer altormeys
over the last 25 years 1o represent those who have appealed 1o the Court of Appeals for Veterans Claims without &
representative,

Mr. Stichman i & coauthor of The Veterams Benefils Maneal. NVLSE'S 2200.page treatise on veterans benefits law that s
published annually by Lexis Law Publishing and has been distributed to thousands of veterans service officers and Liwyers,
Me is alvo a co-authar of The Rhts of Military Personnel and NVLSPS Miltary Discharge Upgrode Manual and has written
artides on veterans benefits law appearing in the Administrotive Low Review. The Americon Universily Low Review. The Federal
Bar News ond journal, Clearinghouse Review, Stanford tow and Policy Review, and the Legol Times.

Mr, Stichman & a member of the jJudicial Advisory Committee of the LS. Court of Appeals for Veterans Claims, and &5 3 past
president of the US. Court of Appeals for Veterans Claims Bar Assodation,

JaUTHEGRETRE

Evelyn Anderson
Chief Financlal Officer

Ms, Evelyn . Anderson is the Chief Fnancial Officer and Secretary/Treasurer for NVLSP, As (FO,
Ms. Anderson is responsible for overseeing the finandal and accounting function of NVLSP. works
with the Board of Directors’ audit and investment committees, supervises business operations, IT,
strategic planning, human resources, etc, Prior (o joining NVLSP in 1538, Ms. Anderson served as
the director of finance for the Agent Orange Class Assistance Program. a dlass action court
settiement administered by the U.S. District Cowrt for the Eastern District of New York, n this
capacity, she managed the distribution of the settiement proceeds in the form of grants made 1o
community-based organizations and higher learning institutions nationwide.

Priar to locating to the Washington, D.C. area, Ms. Anderson served as financial manager to various organizations in New
York City, Ms. Anderson & 2 graduate of Antioch College.

Bstumioloot

Rochelle Bobroff
Pro Bono Director

Ms. Rochelle Bobroff s the Director of the Pro Bono Program for NVLSP, supervising the attorneys
In NVLSF's Lawyers Serving Warmions® program,

Previously, Ms, Bobroff was Director of the Federal Rights Project at the National Senior Citizens

Law Center and Director of the Access to Courts Program at the Constitutional Accountability
Center. She also worked as the Senlor Attorney for Systemic Reform at AARP Legal Counsel for the Elderly and as &
Sersor Attormney at AARP Foundation Litigation, She served as a Commissioner on the D.CAccess to pustice Commission.
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WPV has managed systemic reform pro bono projects and iigation regarding Vet S Pousing, consumer, public
benefits, and long term care issues. She has wiitten numerous United States Supreme Court and federal Court of
Appeals amicus briefs. She also published several Liw review articles regacding court access for safety net and chvil rights
statutes. She has led workshops at national training conferences addressing pro bono innovations and court access.,

Ms. Bobeoff is 3 graduate of Yale Law School and obtained her undergraduate degree in Economics at the University of
Chicago.

EstumioJoor

Patty Briotta
Director of Communications

Ms, Patty Briotta is Director of Commanications for NVLSP, in this rolie, Ms. Briotta drives the
oeganization’s branding and commanications strategy. She works dosely with NVLS™s ieadership
Leam 06 a variely of strategic initiatives to promote the group and its activities induding legisiative
advocacy and NVLSH's pro bono volunteer lawyer program, Lawyers Serving Wasrices®,

Priar to joining NVLSP, Ms, Brictta ran her own commuznications and marketing business. Ms, Briotta has held senior
communications positions at the National Associstion of Federally Insured Credit Unions, the Community Foundation for
the National Capital Region, Lafarge North America and the National Association of Life Underwriters. She holds a bachelors
degree from New York University and she completed an executive education program Duke University's Fuqua School of
Business,

Estumiotoor

Ana Reyes
Director of Development

Ms, Ana Reyes oversees NVLSP's development and philanthropic programs, helping donors and
corporations contribute to NVLSES work helping veterans receive the disabiity benefits theyve
earned and deserve. Ms, Reyes has more than fifteen years of experience in nonprofit
fundraising and management. She has effectively developed comprehensive fundraising
strategies for national, reglonal and local crganizations supporting cwl rights: community services
programs for those in need; and imenigrant ahd refugee rights,

Prior to coming to NVLSP, Ms. Reyes held senior development positions &t Advancement Project
The Hispanic Committee of Virginla, Norwak Community Health Center, and other institutions. Ms, Reyes is & groduate of

Columbia Universy (BA. Political Science).

BaumtoYoot

Richard Spataro
Director of Training and Publications

Mr. Richard V. Spataro is the Director of Training and Publications for NVLSP. He is also the
Director of Outreach and Education for the Veterans Consortium Pro Bono Program. Me. Spataro
Joined NVLSP as a law derk in 2004 and accepted a position a5 a staff attorney upon his
graduation from law school in 2005, He was promoted Lo the position of senior staff attomey in
201 3. Me has represented hundreds of veterans before the ULS. Court of Appeals for Veterans
Claims and has also repeesented veterans before the U,S. Court of Appeals for the Federal Clrag,
the Board of Veterans' Appeals, and VA Regional Offices. Me trains advocates in velerahs law and
mentors attorneys who pacticipate in NVLSE'S Lawyers Serving Warrices®Program and the
Veterans Corsortium Pro Bono Program, from November 2010 to August 2015, he was also the
managing attormey of NVLSES Nehmer Lawsuit Division. During that time, he and his team of attorneys assisted thousands
of veterans and their survivors obtain retrosctive VA benefits for berbicide related disabilities under the court orders in the
chass action Nehmer v, ULS, Dept. of Veterans Aftairs.

Before embarking on his legal career, Mr. Spataro setved o5 a Surface Warfare Officer In the United States Navy. He earned
his commission through the Naval Reserve Officers Tradning Corps program at Duke University, He spent fowr years on
active duty. serving first as the Auxiliaries Officer of the USS Vella Guif and then as the Navigator of the USS Mount Whithey.
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WREG0MHD 5 2 member of the Virginia and the District of Columbda Bars. From 2010 to 2A 8P served as a Vice Chair of
the Veterans Affairs Committee of the Section of Administrative Law and Regulatory Practice of the American Bar
Assodation,

Mr. Spataro originally hails from Malone, New York. He Is a graduate of Duke University (DA Mistory, 1998) and American
University, Washington College of Law (1D, cum Rude, 2005). He, his wife jessica, and their two young children live in
Springfield, Virginia,

Stacy Tromble
Deputy Director of Litigation

Ms. Stacy Tromble is the Deputy Director of Litigation at NVLSP, She &5 admitted to practice
before the U S, Court of Appeals for Veterans Claims and is licensed to practice in the State of
New York, the Commaonwealth of ¥irgina, the Commormrealth of Massachusetts, and the District
of Columbia. Ms, Tromble is also a member of the bar of the Supreme Court of the United States
and & admitted to practice In several federal districts.

Prior to joining NVLSP, Ms. Tromble was & senior assodate in the government enforcement group
of a large international law firm. Mer pro bono work at the firm focused on veteran and family law matters.

Ms. Trombie earned her law degree from the State University of New York at Suffalo (.0, summa com lowde, 2007). She also
holds & Master of Soclal Work degree with a mental health concentration

BerotoYoo!

Staff Biographies

Ronald Abrams
Special Counsel

Mr. Ronald B, Abrams s Special Coursel 1o NVLSP, where he served &3 Joint Executive Director
from 2004 to 2017 and Director of Training and Publications from 1989 1o 2004, He Is a graduate
of the Temnple University (B.A. 1969}, and Temple Universiy School of Law (LD, 1973},

Mr. Abrams began his caceer in 1975 in the Philadeiphia regional office of the Veterans
Administration, serving fisst as an adjudicator and then as a member of the rating board. Mr,
Abrams trarsferced 1o the VA'S Central Office in 1977 a3 legal corsultant 1o the Compersation
and Pension Service (CAPL where he was recognized as an expert in due process.

As legal consutant to CAP, Mr. Abramns hedped to deaft the VA Adiudication Frocedures Manual M27.7. He wrote and
Interpreted regulstions and directives 1o be followed by VA staff and others, and both drafted and commented on
legisiation on the VA's behall, As part of his work, Mr, Abrams was in charge of the CAP guality review section. While at VA
Central Office. Mr. Abrams conducted national training sessions in adpudication and due process for VA staff,

M1, Abcams has appeared on national television and testified on maey occasions before the U §, Congress on behalf of the
natiorrs veterans. Me. Abrams experience working for VA gave bim great insight into the VA system. He decided to employ
this knowledge a5 an advocate with NVLSP. Since joining NYLSP, he has conducted hundreds of training sessions for such
organizations as the National Association of State Directors of Veterans Affairs, National Assockation of County Veterans
Service Officers, The American Legion. the Vietnam Veterans of America. the Veterans of Foreign Wars of the United States,
AMVLTS, Military Order of the Purple Heart, and many state and county departments of veterans affairs. He has also
conducted tralning sessions for many state bar associations, the Legal Services Corparation, the National Legal Ald and
Defender Association. and the National Association for the Advancement of Colored People.

Me is the former editor of The Veterans Advocate. 4 quarterly publication on veterans' law and advocacy. editor of the Bask
Training Cowrse in Veterans Bencfits and & a co-author and editor of The Veterans Bencfits Monuaol
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Patrick Berkshire
Staff Attorney

Mr. Patrick A. Bericshire is a member of the District of Columbla Bar and has been a Btigation staff
attorney with NVLSP since July 2011, He primarily represents veterans, dependents, and survivors
before the U S. Court of Appeals for Veterans Claims, but has alsa represented individuals before
the Department of Veterans Affairs. Additionally, Mr. Berkshire mentors volunteer attorneys
participating in the Veterans Consortium Pro Bono Program, Prior 1o joining NVLSP, Mr. Berkshire
derked for Judge Alan G, Lance, Sr. at the U.S. Court of Appeals for Veterans Claims. Mr. Berkshire
ts a graduate of the University of sdaho College of Law (.0, 2009) and the University of
Washington. Seattie (8 A, 2005).

Hayley Boyd

Staff Attorney

M3, Boyd is a staff attomey for the Lawyers Serving Warriors program. While in law school she
was & managing editor of the Journal of National Security Law and Polky. Director of JAG
Development of Military Law Society, and participated in the international Women Human Rights
clinic. In the summer of 2017, she was an Intern at the US Armry JAG at Fort Myer/McNair as well
as working as a resescch assistant for the American Criminal Law Review. In the summer of 2016,
she was an ingern at the US Navy, Navy-Marine Cowrt of Criminal Appeals at the Washington Navy Yard, Prior to law school,
she was an Intern at the US Coast Guard General Law Office, and the Orange County District Attorney’s Office Veteran's Unit,

Ms. Boyd grew up in Orange County, Californda. She s 2 graduate of the University of California, San Diego (B.A. Polgical
Soence 20151 and Georgetown University Law Center ().D., 2018)

George Burtsev

Office Assistant

Mr. George Burtsev joined NVLSP as Office Assistant In March 2016, providing wide-ranging
adeninistrative support to the o ganization's Office Manager and adeninistrative assistance to
NVLSP staff attomneys, Larfier in his career, George worked as a department manager at
Nordstrom Company in Annapols, Maryland,

Geoege received a Bachelor of Business Administration in 2010 and & Master of Business
Administration in 2011 from Strayer University,

Bcumiojoet

Kevin Chandler
Office Manager

Bsturnio (092
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Helen Chong NVLSP
Training Assoclate

Ms. Helen Chong s the Training Associate for NVLSP. AS a former magistrate and trial attorney.
she uses her past experience in conducting judicial hearings and Jegal advocacy to help NVLSP
provide the best training programs for attorneys and veteran service officers,

Ms, Chong is the recipient of several nations! and state honors, which indudes being chosen from a poot of 10,000
attormeys and honered as the Young Lawyer of the Year at the Virginia State Bar Annual Conference in 2015, She has been
festured in various medis cutiets, including Virginia Living Magazine's “Beyond the Letter of the Law™ in August 2017, The
American Bar Association has recognized Ms. Chong for developing successiul legal and community initistives with the
Children and the Law Commission and Domestic Viclence Safety Program, Ms. Chong is a graduate of the University of
Virginks (8 A) and The Gearge Mason University School of Law (LD.). She s admitted to peactice in the Commonweaith of

Virgirda.

During her free time. she enjoys practiing judo. Brazilian jiu jitsu. and yoga.

Katy Clemens
Staff Attorney

Ms., Xaty Schuman Clemens has been a litigation staff attorney with NVLSP since December 2006,
In that time. she has represented many velerans, dependents and survivors before the U S, Coun
of Appeals for Veterans Claims, the Board of Veterans' Appeals, VA Reglonal Offices, and the
Board for Correction of Naval Records. Ms, Clemens also trains advocates in veterans law, and
mentors attoeneys participating in NVLSP's Lawyers Serving Wacriors® Program as wel as the
Veterans Corsortium Pro Bono Program, Ms. Clemens has devoted significant time to the Nehmer
v. LLS. Depavtment of Veterans Affairs lawsult, a5 wed as to issues tacing milary sexual trawma
survivors,

Prior to embarking on her legal career, Ms, Clemens was a medical assistant at Planned

Parenthood Association of Utah, and worked with survivors of dosnestic violence with the YWCA
of Salt Lake City, Whibe in law school Ms, Clemens was an Ells Baker intern with the Center for Cornstitisticnsl Rights, & law
clerk with Break the Cycle, 2 Crowley scholar participating in a survey of educational rights for Roma chifdeen in Romanda,
and co-founder of the Student Murricane Network. Ms, Clemens a0 volunteered &% & sexual asssult and domestic violence
counseior with Columbia Presbyterian Hospital

MS. Clerners i an active member of both the Maryland Bar and the National Lawyers Guild, where she has served on the
National Executive Committee. She is also a member of the Board of the Columbia Bands, Inc. Ms. Oemers is originally
from Sykesviie, Maryland, and Is a graduate of University of Maryland, Balimore County (8.A. English, cum laude, 2000} and
Fordham Law Scthool (J.0. magna cum laude. 2006).

BctumtoToo !t

Christine Cote Hill
Of Counsel

Ms. Christine Cote HIll is of counsel to NVLSP, She represents veterans and survivors before the
U.S. Court of Appeals for Veterans Claims and other federal courts and trains and supervises
NVLSP staff attorneys. She devotes much of her time 1o mentoring and advising pro bono
attorneys representing veterans and survivors through NVLSF's Lawyers Serving Warrions®
progracn, &5 well as pro bono attorneys representing appeliants theough the Veterans Consortiuen
Pro Bono Prograen. She also trains advocates in velerarns law.

Ms. Cote Hill has also spoken on matters refated Lo veterans disabiity benefits, induding as

moderator/paneist of the session, Navigoting the Mational Personned Records Center/joint Services
RecordsResearch Center; Requesting and Searching Official Recovds, during the Eleventh jJudicial Conference of the Court of
Appeals for Veterars Claims, She also served on the planning commitiee of the Twelfth judicial Conference of the Court of
Appests for Veterans Claims,

hetps www mvisp oeg'about -us/stalll 10



MR8 joined NVLSP In July 2005. Pricr to that, she worked as an appeilate litigator (MULSP Department of Veterans
Alfairs. Office of the General Coursel, Appeliate Litigation Staff. During her tenure, she worked in the United States Senate
for two years as 3 VA Congressional Liaison, and was selected for the agency's Regulations Re-Write Task Force, She also
served a5 associate counsel 3t the Board of Veterans' Appeals,

Before moving to the Washington, D.C, arca, Ms. Cote Hill wars an associate at a firm in Albany, New Yark, specializing in
criminal defense and matrimonial law, She & a graduate of the Union College (BA., cum laude, 155) and Albary Law School
(0. cumn laude, 1996) Hanors Law and Public Policy Program, and completed the Georgetown Ursiversity Legislative Studies
Program.

Baumto Yoot

Monica Draper
Staff Accountant/Network Support

Ms. Monica Draper joined NYLSP in January 2006 as Staff Accountant. in that capacity, she assists
the organization’s Chiefl Financial Officer with all accounting activities.

Taking on the additional role of Netwerk Support in 2010, Monica also maintains local area
network (LAN) system support and provides aversight of the organization’s computer systems.,

Priar to joining NVLSP, Monica worked as an accountant and billing speclalist with interior Architects, Inc. in Washingion,
Before moving to the United States. she worked with the US Embassy in Monrovia, Liberia as an 1T specialist managing day.
to-day operations of the embassy's unclassified computer system,

Monica holds a BA in Accounting from the University of Liberia and & Master of Science in Accounting from Strayer
University.

BarotoYoo!t

Katherine Ebbesson
staff Attorney

Ms. Katherine Ebbesson is a Staff Attorney with NVLSPE. She is & member of the Virginis State Bar,
Prior to working for NVLSP. Ms. Ebbesson worked as an attorney for Vietnam Veterans of America
(VWAL While at WA, she represented numerous Veterans before the S8oard of Veterans' Appeals,
During law school. Ms. Ebbessan was involved in public interest work in numerous aress includirg
immigration. criminal family. and chvil comemitment law.

Ms. Ebbesson is a groduate of Seattie University School of Law (LD cum loude. 2014) and Lews &
Clark College (8 A 2002).

Jenna Goldberg
Equal Justice Works AmeriCorps Legal Fellow

M5, Jening A. Goldberg is an Equal pustice Works AmeriCorps Legal Fellow with NVLSP. She is

working with NVLSP'S Lawyers Serving Warriors® project primarnily assisting velerans seeking

discharge upgrades and veterans who were wrongfully dischasged for personality disorder or

adjustment disorder. While in law school she interned with the Durham Legal Ald of North

Caroling’s Veterans Unit and the Maryland Office of the Attomey General, and clerked with the
Wake County Family Court. She aiso participated in the Children's Law Clinic,

Ms. Goldberg grew up in Jericho, New York, She &5 a graduate of Tulane University (8.5, Psychology and Sociology, 2011}, and
Duke University School of Law (1.0 2016}

BolumtoTop!

Alexis lvory
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(23RS Staff Attoeney NVLSP

Ms. Alexis Marie vory Is a staff attoeniey with NVLSP, She splits her time between developing
traindng programs and conducting training sessions for veterans service officers and representing
veterans and thelr survivors before the ULS. Court of Appeals for Veterans Claims. She is admitted
to practice before the U.S Court of Appeals for Veterans Clalms and & a member of the Maryland
State bar.

Prior to joining NVLSP, Ms. Ivory was counsel at The Board of Veterans' Appeals, Department of
Veterans Affairs. During her tenure. Ms. ivory was the VA representative at military bases in Japan and taught the VA
portion of the Transition Assistance Program.

Ms. tvory IS from New York and is  graduate of The Catholic University of America (8 S, 2002), and The Columbus School of
Law, Catholic University of America (J.D. 2005).

BclumntoTopt

Ann Kenna
Staff Atcorney

Ms. Ann Kenna 15 8 SLff Attorney in NVLSE™S Nehmer Lawsuit Division. She is a member of the
New York State Bar, Ms. Kenna focuses her time on ensuring Vietnam Veterans and their
surviving family members receive benefits for dsabilities and deaths that are assockated with
Agent Orange exposure as & part of the dass action lawsuit: Nehmer v. U S.Department of Veterans
Affaws,

Ms. Kenna Is a graduate of St. john Fisher College (Bacheior of Asts in Sociology, summo cum aude) and Syracuse University
College of Law (L0 cum loude. 2016). While in law school, she worked in the Syracuse University College of Low Veterans
Legal Clinic and wars an editorial member of the Syracuse Law Review, Ms. Kenna is a member of the justinian Monor

society.
Bstumtolont

Raymond ). Kim
Stoff Attorney

Mr. Raymond ). Xim is & staff attoeney with NVLSP. He |s admitted to practice before the LS. Count
of Appeals for Veterans Claims and is a member of the Pennsylvania Bae, He originally joined
NVLSP in 2014 &5 a Bridge Fellow fromn the University of Michigan Law School

Mr, Kim Is originally from Pittsburgh, Pennsylvania, He ts a graduate of Pomona College (BA
19591 the University of Texas at Austin (PhD. 2008), and the University of Michigan Law School (.0, 2014). While in law
school, Mr., Kim served as a volunteer in the school's Ervironmental Crimes Project and 550 a5 & student attorney in the
Criminal Appefiate Practice clinic. in his free time. he enjoys following the Patsburgh Pirates and painting scale minjatures.

Bsumodoet

Amie Leonard
Staff Attorney

Ms. Amie Leonard is & Staff Attorney with NVLSP. She is admitted 1o practice before the US Court
of Appeals for Veterans Claims and is a member of the New York State Bar, She is a graduate of
The University of Scranton (B.5. 2011) and the john Marshall Lew School in Chicago (.0,
2015). While in law school Ms. Leonard served &3 a volunteer ot the jJohn Marshall Law School
Veterans Clinic, Urban Justice Center's Vieteran Advocacy Project, Citizen Advocacy Center, Illinos
Coalition for Immigrant and Refugee Rights. and the Cook County Lider pustice Center. Prios to joinieg NVLSP, Ms.
Leonard represented veterans with less than fully honorabile discharges before the Department of Veterans Affairs in New
York Clity, She 5 originally from New jersey, and is enjoying IMng in the DC Metro area.

Estumioloot
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Esther Leibfarth NVLSP
Staff Attorney

Ms. Esthor N, Leibfacth is a Staff Attoeney at NVLSP assisting active duty service members and
veterans in oblaining medical military retirements through NVLSP'S Lawyers Serving Warriors
peogram, She serves as a mentor to volunteer attomeys representing service members in the
military’s Disability Evaduation System and before the Board for Corrections of Miltary Records.

Prior to joining NVLSP, Ms, Leibfarth worked as a civiian judge Advocate General with the Army's Office of Soldiers’
Counselwhere she represented Army sendce members before the Medical and Physicalbvalustion Boards. Ms, Leifarth is 4
graduate of Emory University School of Law (JD, 2010) and holds a Masters of Laws in international business and economics
from Georgetown Law Center (LLM, 2091). Ms. Leibfarth is admitted to practice in New York,

JHS TR RS

Katherine Mann
Development Associate

Ms. Katherine Mann joined NYLSP as The Development Associste in 2058 She provides
administrative suppart for NVLSPs fundraising inltlatives. including appeals, annual fundralsing
events. grants, and donor stewardship.

Ms. Mann is a graduate of the johns Hopldns University (8.A. Internationad Studies and Spanish,

2012) and Georgetown University, School of Foreign Service (ML, Latin American Studies, 2015).

BtlumioJoo!

Erin M. Mee
Pro Bono Coordinating Attorney

Ms. Lrin M. Mee is the Pro Bono Coordinating Attorney for NVLSF™s Lawyers Serving Warrion®
project. She is a member of the Virginds Bar, While in law school. Ms, Mee served on the Journal of
Gender, Soclal Policy & the Law, the Legisiation & Policy Beief, and the Alternative Dispute
Resolution Manor Sodlety’s negotiation tearn. She also worked &5 a legal intern for the Poverty &
Race Research Action Council, Senator Marry Redd, and the Senate jJudiciary Committee,

Ms. Mee is 8 graduate of the College of William & Mary (BA. Government and Sociology. 2011) and American Urdversity
Washington College of Law (LD.. 20151

EBctummtoToot

Caitlin M. Milo
Staff Attorney

M. Caithin M. Milo Is a Staff Attormey with NVLSP. She is admitted to practice before the US.
Court of Appeats for Veterans Claims and & a member of the Manyland Bar, While in law schoof,
Ms, Milo served as the Editor-in-Chief of the Flonda Coastal Low Review and was awarded the
Seribes Legal Writing Award and Honorabile Mention in the 2012 international Associstion of
Defense Counsel’s Legal Writing Contest. Ms. Milo also interned at the U.S, Attomey’s Office for
the Middie District of Florida and clerked for justice R, Fred Lewts at the Supreme Court of Florida
and judge Timothy Corrigan at the ULS. District Court for the Middle District of Rorida.

Prior to joining NVLSP, Ms, Mila completed an Equal justice Works/AmeriCorps Fellowship with

the Legal Ald Society of Greater Cincinnati, where she represented veterans seeking VA benefies and facing homelessness.
Ms. Milo was also an assockite attorney at Mattar Veterans Advocates, a Buffalo, New York firm that assists veterans
nationwide with their appeals for benefits. Ms. Milo is 2 member of the National Crganization of Veterans Advocates,
Amicus and Litigation Comeittee and the US. Court of Appeals for Veterans Claims Bar Assoclation.

Ms.MEo Is a graduate of James Madison Undversity (BA., sumvog cum loude with distinction, History, 2009) and Florida Coastal
School of Law (ssmma covn kaude, 2013). She s an active member of the junior League of Wilmington, an organizstion that
supports local low-income women and children. She and her husband, 3 Navy veteran, live in New jersey,
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Angela Nedd

Administrative Assistant

Ms. Angela Nedd joined NVLSP in 2016 to provide administrative support to the organization’s Co-
Executive Directors, a5 well as paralegal support to the litigators who represent veterans before
the U S, Court of Veterans Claims. Ms, Nedd recently carned a B A. in Psychology and a Certificate
in Wormnen's Studies from a local university. As & student. Ms. Nedd completed an extemship at
the PTSD Unk of a VA HospRal, where she observed group therapy sessions of combat veterans,
The veterans descrided not only their experiences with PTSD, but the difficulties they encountered obtaining benefits from
the VA: this experience solidified her desire 10 serve the women and men who have served our country, In previous
positions, Ms. Nedd has worked on website design and archecture, on substance abuse issues, in advocacy, in student

leadership, and in faciities management.
BelumntoToo !

Serena Nguyen
Staff Attorney

Ms, Serena Nguyen s a Staff Artarney In NVLSP's Nehimer Lawsuit Division, As part of this division,
Ms. Nguyen works to provide retroactive VA benefits to Vietnam veterans and thelr surviving
family members for disabilities and deaths that are associated with Agent Orange exposure. Prior
to joining NVLSP, Ms. Nguyen worked as an Equal Employment Opportunity Specialist at the
Department of Interior, Ms. Nguyen Is a member of the Manytand Bar,

M5 Nguyen & a graduate of the University of Maryland, College Park (B.A. in Communications, 2013} and Temple University
Beasiey School of Law (.0, 2016). While In law school she served as President of the Asian Pacific American Law Student
Assodation and was a member of Temples Law and Public Policy Scholaes, class of 2014 M. Nguyen currently resides in
Germantown, Maryland.

Esunlodaqs

Nnamdi Okoli
Staff Attorney

Mr. Nnamdl Okoll is a Stafl Attorney in NVLSF's Nehmer Lawsuit Division. Me. Okoll focuses his
time on ensuring Vietnam Veterans and their surviving family members receive benefits for
disabilties and deaths that are assodiated with Agent Orange exposure 83 a part of the dlass
action lawsuit: Nehvmer v. ULS. Depavtment of Veterans Affoirs.

Prior 1o jolring NVLSP. Mr. Okoli has worked in ensuring access (o justice and improving the rule of law in international
projects. Mr, Okoli s 2 graduate of Austin College (B.A. 2011) and of The George Washington University School of Law ().D.,
2016). Mr. Okoll is a member of the Bar of the District of Columbia.

BolumtoTop!t

Eric Schmitz
Staff Attorney

Eric Schmitz is a Staff Attorney at NVLSP, focusing on ensuring Vietnam Veterans and their
surviving family members receive benefits for disabilities and deasthys that are associated with
Agent Orange exposure as part of both the Nehmer v. US Depavtimerst of Veterans Affoirs class
action lawsuit, a5 well as the Lawyers Serving Warriors program,

Eric Schmitz i a graduate of the University of Coloradao. Bowlder (BA. 2011) and the University of Miami School of Law (.D.
2014), During law schocd, Eric interned for a federal judge and & United States Attorneys Office, both in the Southern District
of Horida. Lrik is admitted to the New York Bar and &s currently earning an LLM. at George Washirgton University Law
Schoal during the evening.

Betunto o0t
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Paul Schwen NVLSP
Equal Justice Works Fellow

Paul is an Equal justice Works Fellow sponsored by Northrop Grumman Corporation and
Covington & Burling LLP. Paul project involves providing legal services Lo disabled velerars
whose appeal of an Initial cisability dendals have been systemically defayed for years and help
improve 1he VA appeliste process currently in place,

Paul served hanorably in the miltary for eight years; first In the United States Marine Corps, then in the Utah National
Guard. He deployed to both Afghanistan and iraq. Paul is & graduate from the American University Washington College of
Law (1D, 2016) and the University of Utah (8.A. 2006),

Paul Bves in Alexandria with his wife. four sons, and ministure schnauzer,

BetumtoToo !t

David Sonenshine
Senlor Staff Attorney

Mr. David M. Sonenshine is a senior staff attorney with NVLSP's Lawyers Serving Warriors®
Project. He mentors and advises volunteer sttorneys representing sendce members in the
military’s Disability Evatuation System and before the Board for Corrections of Milary Records
Mr. Sonenshine's practice also involves representing veterans and survivors before the ULS. Court
of Appeals for Veterans Claims. Prior o Joining NVLSP, Mr. Sonenshine served theee years on
active duty as an officer in the U S, Army judge Advocate General's Corps. As a judge advocate. be
served as a miltary prosecutor and Specil Assistant LS. Attorney in the U.S, Attorney's Office for
the Lastern District of Virginia, Me. Sonenshine is a graduate of the University of Horida (BA. with
Honors. 15%9) and the University of South Caroling School of Law (LD, 2004). Mr. Sonershine &
admitted to practice in South Caroling and the District of Columbia, Mr, Sonenshine and his wife joanne live in Atlington,
Virginda with their two children.

Beumio Yoot

Michael Spinnicchia
staff Attorney

Mr. Michael Spinnicchia is a stalf attorney i NVLSP'S Training Department. Mis work entais
developing training programs and conducting training sessions for veterans service officers from
all acrass the country. He has trained service officers on a variety of topics Including Agent
Crange related daims, the new substitution regulations, and claims based on dear and
unmistakable erroe. Before moving Lo the Training Department. Mr. Spinnicchis worked in
NVLSF's Nehmer Lawsuit Division where he assisted veterans and thelr survivors obtain
retroactive VA benefits foc thelr herbicide refated disability claims. Prior 1o joining NVLSP, he
worked as a law derk for the Gowen Group Law Office and a8 an associste course! for the Board

of Veterans” Appeals.

Mr. Spinnicehia grew up in New York State's Capltal Region and graduated from Cornedl University (LA Economics and
Government, 2007) and the American University Washington College of Law (1D, 20121 While in law school, he was a Note
and Comment Editor for the American Universily Low Review, a member of the Moot Court Honor Society. and & student
attormey for his schools General Practice Clinic. Me is 8 member of the Massachusetls and District of Columbia bars. Before
entering law schood, he was a Legal Assistant for the Law fiem, Cravath, Swaine & Moore In New York City, Mr. Spannicchia
currently resides in Washington, DC.

Ecumraige

Carlie Steiner
Staff Attorney

Ms. Carlie Steiner Is 3 Staff Attoeney with NVLSP, She Is a member of the Colorado Bar, Ms, Steiner
is graduste of Colorado College (BAL cum laude. 2009) and American University Washington
Coliege of Law (J.D., cum laude, 2015), Whike in law school, Ms, Steiner was a Public Interest Public
Service Scholdar, a Senlor Research Associate with the Public International Law & Policy Group, and
hetps www mvisp oeg/abodtaniataitides Editor on the American University jourhdl of Gender. Social Policy & the Law.




WVRE0eEng NVLSP, Ms, Steiner worked as 2 National Appeilate Attorney at Vietnam VeSB! America (WA) where she
represented clients before the Board of Veterans' Appeals. Before working with WA Ms. Steiner derked for the Monorable
Shirley M. Watts of the Court of Appeals of Maryland,

Bernadette E. Valdellon
Staff Attorney

Ms. Bernadette E. Vaidelion &5 a S2aff Attomey at NVLSP assisting veterans in obtaining disability
benefits related to their military service through NVLSE's Lawyers Serving Warriors program,

Prior to joining NVLSP, Ms. Valdelion worked In the Middle Last with military contingents from
ditferent countries to monitor peace treaty compliance, While earning her D, at Santa Clara
Undversity School of Law (2011 Certificate of International Law with Monors), she interned al the
Extracedinary Chambers in the Courts of Cambodia and the United Nations Edocational, Sdentific
and Cultural Crganization, She received her 8.A, from the Unliversity of Califoenia, Berkeley (2007,
Graduation with Distinction in General Scholarship), Ms. Valdelion is 8 member of the California
and District of Columbia Bars.

Belprototoot

Alle Venuti
Staff Attorney

Ms. Alessandea (CAle”) Venuti is the Prograen Manager of NVLSE's Mefvmer Lawsult Division. Ms,
Venuti focuses her time on ensuring Vietnam Veterans and their surviving lamily members
receive benefits for disabliities and deaths that are assodated with Agent Orange exposure as a
part of the dass action lawsuit: Neluner v. LS. Oepartment of Yelerorns Affairs.

Ms. Venuti s a graduate of LaSalle University (B.A., 2010) and Western Michigan University Cooley Law School (1.0, 2013),
During law school she worked &3 a law derk at NVLSP. Ms. venuti is a member of the District of Columbia Bar and she s a
volunteer attorney for the Mid.Atlantic Innocence Project.

BslumtioYop!

Tekey Wallace
staff Attorney

Tekey Wallace is a Staff Attorney with NVLSS™s Nehmer Lawsult Division. Prioe to joining NVLSP she
served as an intern foe the Commaonwealth Altocney's Office in Pittsylvards County. While in law
school she was the recipient of several writing and moot court awards, which included being
named the 2016 Visginks Law Foundation Public Service Grant.

Ms., Wallace is a graduate of Hampton University (BA.) and Uberty University School of Law (1.0}
She is admitted to practice in the District of Columbia and the proud spouse of an active duty
service member.
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IN THE UNITED STATES COURT OF APPEALS
FOR VETERANS CLAIMS

AMANDA JANE WOLFE,
individually and on behalf of others
similarly situated,

Petitioner,
V. Vet. App. No.
ROBERT WILKIE,

in his capacity as
Secretary of Veterans Affairs,

N N N N N N N N N N N N N

Respondent.

DECLARATION OF KARA L. MCCALL IN SUPPORT OF PLAINTIFF
AMANDA WOLFE’S PETITION FOR CLASS RELIEF IN THE NATURE OF
A WRIT OF MANDAMUS

I, Kara L. McCall, declare as follows:

1. | am a Partner in the law firm of Sidley Austin LLP (“Sidley”). Sidley, along
with the National Veterans Legal Services Program (“NVLSP”), is pro bono co-counsel for
Plaintiff Amanda Wolfe and the proposed Class. | submit this declaration in support of
Plaintiff Amanda Wolfe’s Petition for Class Relief in the Nature of a Writ of Mandamus. |
have personal knowledge of the facts set forth in this Declaration and could and would
competently testify to them if called as a witness.

Sidley’s Background and Experience

2. Sidley is an international law firm with more than 2,000 lawyers in 20 offices
around the globe, including Boston, Century City, Chicago, Dallas, Houston, Los Angeles,

New York, Palo Alto, San Francisco, and Washington, D.C. Sidley has a substantial practice
18



in a number of areas, including class actions. Attorneys in Sidley’s class actions practice
regularly represent clients in cases involving a wide variety of claims, including consumer
protection claims, claims involving financial institutions, toxic tort claims, securities claims,
antitrust claims, consumer privacy law claims, and data breach claims. The 2018 U.S.
News—Best Lawyers “Best Law Firms” survey awarded Sidley a first-tier national ranking
in the Mass Tort Litigation/Class Actions — Defendants category. Members of Sidley’s class
action practice have been ranked as leading practitioners in Law360, The Legal 500 United
States, Chambers USA, The Best Lawyers in America, BTI Client Service All-Stars, and The
Daily Journal. Although the vast majority of Sidley’s class action practice is on the defense
side, its experience certainly makes it well-prepared to be class counsel. In fact, Sidley has
previously served as class counsel on a pro bono basis.

3. Brief backgrounds of the key Sidley personnel staffing this case are provided
below. Staff biographies can be found at www.sidley.com.

a. Kara L. McCall. 1 joined Sidley in 2001 and was promoted to Partner

in 2008. | concentrate my practice on the defense of companies in class action litigation,
product liability and mass torts, and commercial litigation and disputes matters. | have
substantial experience serving as trial and appellate counsel for Sidley’s clients in actions
filed in courts across the country and have served as lead counsel in at least ten class actions.
| have also handled class action arbitration proceedings, have briefed issues of first
impression regarding the appropriateness of class actions in the context of American
Arbitration Association proceedings, and have helped my clients negotiate nationwide class

action settlements that have been approved by federal courts. | have earned recognition for
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my work by Who’s Who Legal, Law360, the National Law Journal, The Legal 500 and by
BTI Consulting.

b. Mark B. Blocker. Mark Blocker is a Partner at Sidley and is co-leader

of the firm’s global Insurance Disputes practice. He focuses his practice on class action
litigation in consumer and financial services and ERISA matters. He has substantial
experience defending class action claims brought under both federal and state consumer
protection statutes. He has been selected as being among the world’s leading pensions and
benefits lawyers in Who’s Who Legal 2016, has been recognized in Chambers USA 2015-
2017 in ERISA Litigation, and has been recognized by Chambers each year since 2009. He
has also been recommended in ERISA Litigation in The Legal 500 US 2012-2017.

C. Emily M. Wexler. Emily M. Wexler is pro bono counsel who

coordinates Sidley’s Veterans Advocacy Project — a project that provides legal assistance to
disabled veterans seeking fair and timely benefits from the U.S. Department of Veterans
Affairs and the Armed Forces. Prior to coordinating the Veterans Advocacy Project, she
was an associate in the Insurance and Financial Services and Litigation groups, where she
focused her practice on consumer class actions, general commercial disputes, RICO, fraud,
and professional ethics.

d. Lindsay K. Eastman. Lindsay Eastman is an associate in Sidley’s

Intellectual Property Litigation group, where she focuses her practice on representing parties
in adversarial patent matters, including infringement litigation in federal trial courts and
patentability challenges before the Patent Trial and Appeal Board.

e. Eric T. O’Brien. Eric O’Brien is an associate in Sidley’s Intellectual
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Property Litigation group, where he focuses his practice on representing parties in
adversarial patent matters, including infringement litigation in federal trial courts.

The Litigation

4, Ms. Wolfe’s claim for reimbursement was denied on February 7, 2018, and
Sidley, along with NVLSP, has represented her since shortly after that date. Sidley has,
among other things, interviewed Ms. Wolfe, investigated her claims, researched the theories
underlying Ms. Wolfe’s claims, and prepared the Petition for Class Relief in the Nature of a
Writ of Mandamus.

5. Sidley possesses sufficient resources to continue to effectively and thoroughly
pursue the litigation no matter the ultimate Class size and is committed to working with
NVLSP as co-counsel for the benefit of the Class.

Plaintiff Amanda Wolfe’s Medical Bills and Correspondence with the VA

6. Attached hereto as Exhibit D is a true and correct copy of the medical bill
received by Ms. Wolfe for her emergency treatment at Mercy Medical Center in Clinton,
lowa.

7. Attached hereto as Exhibit E is a true and correct copy of the letter sent to Ms.
Wolfe by the VA on February 7, 2018 denying her claim for reimbursement of emergency
medical treatment.

8. Attached hereto as Exhibit F is a true and correct copy of Ms. Wolfe’s Notice
of Disagreement submitted to the VA on August 14, 2018.

9. Attached hereto as Exhibit G is a true and correct copy of a letter sent by the

VA to Ms. Wolfe on August 14, 2018 acknowledging receipt of her Notice of Disagreement.
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10. Attached hereto as Exhibit H is a true and correct copy of Ms. Wolfe’s
amended Notice of Disagreement submitted to the VA on October 9, 2018.

| declare under penalty of perjury under the laws of the United States and the State of

Illinois that the foregoing is true and correct to the best of my knowledge and that this

declaration was executed in Chicago, Illinois on October 30, 2018.

/s/ Kara L. McCall
Kara L. McCall
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e JF52 (3,083 1012

Page 1 0f2 y _
COLONY BRANDS, INC. % i
MONROE W 535 [ Cusiomer Service Nl
MONROE Wi 53566 A
— Date: 10/10/16 2
Group: 325 COLONY BRANDS, INC.
Forwarding Service Requested EOB#: 1610105058

wmmmmm«mmmwngto
'll'“"lm""'l"ll""l"l"ll"“l|"Il"'I'l"l'l""l'lll‘ coverage may be answared by contacting the Customer

sysssressesaxrsexessSCH 3-DIGIT bA2 FaViCH TmbAT St BOD-M0-T T8 Kl H5e pompm:
3083 3 AT 0.399 25 s a rominder — All specialy visits require Pre-

Explanation of Benefits

Patent Neme: AMANDA J WOLFE
Claim Namber: 201809230634

(™ Dates of Procoduto Charge  Welgitle  Discount Deductitly Copey Cons  RAC  Penally Remark PadTo | You
Sarvice Description Amount  Amounl  Amount  Amcunt  Amound Amcunt  Amoust  Amcunl Code May Owe

Pove-canazoNs RIS $352.00 $000 83520 $20000 $20000 $223 $0.00 $0.00
109V17.09M7 2018 Ly $326  $000 $032 203 $200 000 0.0 $0.00
B-0W V016 s $A53.00 00 s58au0 WO S000  §9954 pLAed) 0.0
8.090162018 o e = $128.00 $000 $1200 £0.00 $0.00 $22.04 $000 $0.00
G-0IQZ018 VRNt $244.00 3000 524.40 $000 S000 34392 £0.00 $0.00
$0.00
5020
$0.00
$0.00

0OV 0-COMAZ01S R $120.00 $000 51200 §$000 $000 $210 $0.00
[O18-CAr V2010 Mesacerims e $47.00 $000 S470 000 $0.00 §1565 $0.00
DOME-COMBITOI8 LASORITCAYSHEBETRY  $13600  $000 $1360  $000 $0.00  $24.45
OOVIE-09/ V2010  LAMORATCAYCHEMSETRY 170,00 $000 $17.00 $000 $000 $060 $0.00
06V 0-COraz018 ¢ FICHIAATY  §93400 2 $000 $1340  $000 SO.00  $24.12 $0.00
iomowwzolo vasaneERMacosT  $9300 3000  $930  S000  $0.00  §1874 $0.00 $0.00
[0O/10-CANAT018 QUTEMCEAS™  $17200  $00C  $17.20 $000  $0.00 $3095  $000 5000
10-00M6G010 “eoummaamraon  $172,00 000 81720 000 $000 $3098 $0.00 $0.00
Eswmu SRNTIERETT $10500 3000 $1050  $000  S000  $18.90 5000 5000

$123.84| PROVIOER|  $30 08
$123.8¢|PROVIDER] 830 G0
$75.80| PROVIOER| $18.00
$54.00| PROVINER| $13.50
$0.00 $162 72| PROVIDER| 340,68
$0.00 $1.817.36| PROVIDER| £475.24
$000 12 | $5240.64| PROVICER| 1 312,41
$0.00 S110.55 $0.00
$0.00

£0.00

[0OV10.00/10/2010 ACRATORYVLROLOGY  $7600  $000  §7.00  $000  $000 $13.50

$0.00
OOIE0MIEI0N8 Worm eI $22600 | $000  $2200  $0.00  $000 34066  $0.00
Eo_nawmow CTSCAN-DODY SCAN  $2 853,00 $000 S$266.30 £0.00 $0.00 $479.34 $0.00
[DO/18.06/ 102010  SNVEEOAMRRE.  §7414.00  $000 S$74140  $000  $0.00 $1,31241 $0.00
$0.00
£0.00

S000 %000 S000 §000 S000 SO0
(0018-00M6Z018 MRS $239100 $000 $23910 $000  $000 SO0

$2.151.90| PROVIDER | $0.00

00(15-00M62010 WeRjiesa 9142200  $000 $14220  $000 $000 SO0 5000
[0O10.00M62010 RIS $5100 %000 $610 5000 3000 8000 5000  $0.00
{0071 8-09/16/2910 Mo $5700 3000  $570  $000  $0.00

1
1\ | $1,279.80| PROVICER]  $0,00
1 $54.90| PROVICER| 30,00
$0.00 1| 35130/ PROVIER|  $000
WOr8-AEIIN0  mneneroaE - $16000 3000 $1600  $000  $000 5000 1| $151.20[PROVIOER| 35,00
800162018 UMNICIOINIS  $5000  $000  $500 £0.00 $0.00 SO00  S000  £000 ! $53.10| PROVICER|  $0.00

$0.00 1

$0.00 1

$0.00 1

1

1

1

1

00/10.COMOZ0E0 et o $90.00 $000 $9.00 000 $0.00 $81.00{ PROVICER|  $0,00
G-COMGEONS  TURNIRITAMI 35000  $000  §500 5000  $0.00 §45 00| PROVICER|  $0,00
18.00MVZ010  TERNMARIVRSTT  $174.00 $000 $17.40 $000 3000 sisaeo[mw $0.00
GILOMIEIN0  TinmSRroMTIS  $88.00  $000  $800  $000  $0.00  $0.00  $000  $0.00 $81.20{ PROVICER|  $0,00
O6-060Z056 TERNSRINAES 35000 000  $500 000  S0.00  S000 000  S0.00 $53.10| PROVIDER|  $0,00
PONOCANeZ0  “epmitiias® 86200 8000  $520  $000 _ S000  $000  $000  $0.00 546,80 PROVICER|  $0,00
POMO-CHN02010  TLRNININTSS  $26500  $000 §2560  $000 ~ $0.00  $0.00  $000  $0.00 $229.50{ PROVICER|  $0,00
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b JABG[1697S] 1ol t

Page 1 of 1 :
COLONY BRANDS, INC. @
i AR
—
Date: 1003/16
Group: 325 COLCNY BRANDS, INC.
Forwarding Service Requested EOB®: 1610036672
Clalm status lmomauon or cther relating to
| LT LR L Y PTT A  FTR T T TE coverage may %g cting the Customer
;::;;';";‘8';;:"”3(" J-DIGIT b12 . SeMoenunberol 800-240- and 'O“WNW
A N
. Marm---M:gedm visits require Pre-
Ce k:moz.

Explanation of Benefits

Patiort Nama: AMANDA ) VWOLFE ! :
Claim Number: 201808232282 Pravidér RICKY P IADDOX MD
" Dales of Procedure Charge Inolgible Discount Deguctble
Senics Cescription Nw?n.i Amount  Amount m

W16-00/162016 /% mich r s $22600 §$22500 $000 SO00  $000  SO.00 $0.00
H0016-00/1872016 LAVS SO APVENCEC  $1 061,00 $0.00 $1,452.90 $000  $000 $106.60 $0.00 $0.00
CLAIMM TOTALS  $2,206.00 $22500 $1,45299  $000  $000 $10660 $0.00 $0.00

1 moolnomm $0.00
2 $42241) DOCTOR | 510550

Total Payment] $422.41 $108.60
S A a 3
Code Doscription
1 This servico s inckaded In the primary pracaduco and should not be bied separately.
: mmmonsoowrpomuggmmmmmz
Deductibla/Out-of-Pocket Summary
Namber Nanwe Description Your Amoud )
AMANDA J Madical Daduct bl 2016 SE%H.05
AMANDA J Medical Oul-Of Pet 2018 S048,00
AMANDA J Modical Deducttie 2016 $1.000.00
AMANDA J Madical Out-OF-Pekt 2016 $1,547.28
Your-Right to Appeal
You and/or your representative may submit a written nqueufofawvlwwmh 1wdaysolimnwoewhmwmmdudemweofm
request, your medrwneandlorm“rfhhdnam represantative, the information from the top portion Explanauonol
Banelils, and the date of servica in Normadon to Colony Brands, Inc. Benefits Department at 1112 Swemh . Monroe,

W1 53566 or call B00-240-7976. C Brands, Inc, will provide a wrilten toywmmmlorrevtewwuhin:io olraoebtwdno
later than 80 days under special circumstances.. s e

Please call the number located above If you neod dlagnosh andfor treatmenl code lnfocmabon lor lia dalm

e e e —————— - o ot e s

R ) VOV ST -
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et JA34{15,083) 1 of 2

Page 1 of 1 %
COLONY BRANDS, INC, @
R | Cusiomer Serice NG
MONRCE W1 53566 -

Date: 1043116
Group: 325 COLONY BRANDS, INC.
Forwarding Service Requested EOB#: 1610312615
ALY (LA 1Y CLEL RO ) L O | B s It&pmmby lger%ﬂm
TRLLTLLTCLET T UL 1 LA FERTLLCLT T FEEE AU O AU | B coverage may te an <o u
qu"“;"‘;:‘:"“s(“ 3-DIGIT b2 : Servica number at 800-240-7976 and follow the prompls.
5083 3 AY U &
- As a reminder - Al alty viedls require Pre-

iuinur WOLPE Ca‘ffedn 5

Explanation of Benefits

Patent Name: AMANDA J WOLFE

Claim Number: 201608273361 Providers TAICHAEL T VWOLTMAN MD
( Dates of Procasure Charge Inelge Diacount Deductitie  Copa Coins R&C
Sesvice Dascriplion Amount Amout  Amourd  Amoumt Nmu; Amount  Amount

CUIBONI0018  LaUmesmine . $8500  $000  S000  $0.00 $0.00  $000  $0.00
CLAIM TOTALS $6500 000 §0.00 $0.00  $000  $0.60  $0.00

Deductible/Out-of-Pocket Summary

ANANDAS Modicel Deducitie $884.05
AMANDA J Medcal Oul-Of-Pekt 204305
AMANDA J Med col Deducticle $1,000.00
ANANDA Y Modcal Oul-Of-Pot $4,000.00

Your Right to Appeal

You andlor your representative may submit a written raquest for a review within 180 days of this notico which sheuld include the date of your
requast, your ed name andlor the ed name of your representative, the information from the top portion of your Explanation of
Benefits, and the date of service In n. Send this information to Colony Brands, Inc. Benefits Department at 1112 Seventh Ave. Monroe,
Wi 53568 cr cali 800-240-7876. C Brands, Inc. will provide a wrilten reply 1o your request for review within 30 days of receipt and no
later than 60 days under spaclal circumstances..

Pleasecalhenumberbcatedabovelfyounooddwismdmnm«ncodo information for this claim,
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et IAZ (15083 2012

Page 1 of 1
COLONY BRANDS, INC. @
oNROE W 0 ' Cusiome Serice - N8
MONROE WI 535886 \
— Date: 10/31/16

Group: 325 COLONY BRANDS, INC.
Forwarding Service Requested EOB#: 1610312723

Claim status information or other quesllons relafing to
coverage may be answerod tacting the Customer
Service number at 500-240-7 ond Iolow the prompts,

54
' As a reminder —- All speciaty visits require Pre-
R— ce«fwo'.{ o
L -
Explanation of Benefits
Patient Name: AMANDA J WOLFE _
Claim Number: 201510112448 Provides, - CHRISTINA M SHIMARBO
" Dates of Procedure cmpl e Discounl Dedutibe Copsy Coirs R Paid T
Savico Descrigtion “‘b Amount  Amcunt Anwl Amount un _i
0LSNO20I0 o ML, ss.m.oo moo $5885  S000 $0.00 $000  $000 ! S‘l 118,15( PROV sooo 2y
CLAMTYOTALS $1,177.00  $000 $58685  $0.00 SO.00 $000  $0.00  $0.00
Remark Code Descrption
Code ___Cescription e DO DT R
] PMSODPPOD'SCOUMPMI:M:W“&N:MM
Daductible/Out-of-Pockat Summar o
Member Nama Desaription Yoar Amount
AMANDA J Medical Deductiblo 2015 $682.05
AMANDA | Modical Out-Of-Pekt 2016 $948.05
ANANDAJ Madical Decuctble 2016 $1,000.00
ANANDA, Medical OutOf-Pokt 018 $4,000.00
Your.Right 10 Appeal
Youundrotyout um wmlowmm:mfuuwbwwmtwdandhsmmmmmmmodmdm
andfot the name of your representative, the informasion from the lop portion of your Explanation of
Bomﬁu.andl damotsemco-n . Send liws mfomatimhoCdonyBranda Inc, BmoﬂsDcpaﬂmuﬂaHﬂZSavonﬂlAva Monroe,

Wi 53586 or call 800-240-7976. Colony Brands, Inc. will provide a writlen reply to your request for review within 30 days of receipt and no
later than 80 days under special crcumslances..

Please call the number localed above if you need diegnosis and/or reatment code information for this claim,
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T IFS2 [3.083] Zor 2
Page 1 of 1

{
CoLo S e i
MONROE W 53566 . .
Date: 10M0/16
Group: 325 COLONY BRANDS, INC.
Forwarding Service Requested EOB#: 1610105331
Claim status information or other questions relaiing o
coverage may be answered oouaading the Customer
Service number at 800-240-7976 and follow the prompts.
15 2 o
As a reminder - All visils require Pre-
AMANDA J Sicalion.
. J
Explanation of Benefits
Patiert Name: AMANDA J WOLFE
Claim Number: 201605215840
[ Dalesof Procedure Chasge Ineligiie Discount Dedustiis Copay Codns R&C  Penslty Remark | Paid To You
Senvice Description Amourt  Amount Amounl  Amcunt  Amou  Amounl  Amount Code Amg May Owe
[0V16-00N62010 “pmimuemnmices  $75000 3000 $30000 $000 $0C0  S000  $000  $000 ! $450.00| PrOVICER | $0.00
CLAM TOTALS §760.00 $000 $300.00 $0.00 $0.00 §0.00 $0.00 $0.00
Total P $450 $0.00
Remark Code Description
0 Descriplion ]
1 Tris roimbursement i in Accordance Wih Contracts with HEALTHSMARTMPO 838-286.30583,
Deducticie/Out-of-Pocket Summar
Dascription Amount )
AMANDA J Madical Daduciibie 2015 £838.0%
AMANDA J Nedical Out-Of-Pckt 2015 $948.08
AMANDA ) Medcal Daductibie 2016 $1,000.00
AMANDA J Medical Out-Of-Pekt 2016 $4,000.00

Your Right 10 Appeal

You andlor your representative may submit a written request for a review within 180 days of lhis notice which should include the date of your
request, your printed name and'or the printed name of your representalive, the information from the fop ion of your Explanation of
Benefils, and the date of service In question, Send this information to Celony Brands, Inc. Benefits Department at 1112 Seventh Ave. Monroe,
W1 53566 or call 800-240-7976. Brands, Inc. will provide a writlen reply to your request for roview within 30 days of receipt and no
later han B0 days under special circumstances.,

Please call the number localed above If you need dagnosis andlor trediment codo information for this claim,
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EXHIBIT E



DEPARTMENT OF VETERANS AFFAIRS
lowa City VA Health Care System
Attn: Non VA Care (136B)
601 Hwy 6 West
lowa City, IA 52246

02/07/2018

UB Claim ID#: 752227
Non-VA Medical Care Program: 38 U.S.C. §1725

WOLFE AMANDA JANE

Provider: MERCY MEDICAL CENTER
Episode of Care Beginning: 09/16/2016

The claim noted above has been reviewed to determine if it meets cligibility
requircments for payment of non-VA emergency treatiment of a non-service connected
condition under 38 United States Code (U.S.C.) §1725. Bascd on the review, we regret
to inform you that your claim does not meet the requirements and has been disapproved
for the rcason(s) listed below:

Claim Denied - Prior payer's (or payers') patient responsibility (deductible, coinsurance,
co-payment) not covered.

The following eligibility criteria must be met in order for the VA to reimburse the non-VA
provider on your behalf:

(1) Treatment was emergent according to the prudent layperson standard;

(2) Veteran is financially liable to the provider for emergency treatment;

(3) Veteran is enrolled in the VA health care system and received treatment within a 24-month
period preceding emergency carc;

(4) Veteran has no coverage under a health plan contract;

(5) Veteran has no other contractual or legal recourse against a third party that would, in whole
extinguish liability to the provider;

(6) VA facilities were not feasibly available and an attempt to use them beforehand would have
been hazardous to life or health by prudeat layperson standard; and

(7) Emergency services were provided in a hospital emergency department, a free standing urgent
care clinic, or a similar facility held out as providing urgent or emergency care to the public up to
the point of medical stability.

The absence of any one of these criteria precludes payment by the US Department of Veterans
AfTairs.
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[E your claim is dened fuc auta ioswrance, third party lability, please furward peesd that unte
instranee did ood Fully gover your elaim. Baswed on the additional infonmativen the claim may e
entitled Biv renrhursemen,

Ml pot agree with this decisin, you Lve the nghl to appesl within ane year of the denial
by subimitting o writbers tuotice of disagecement aml prosviding any new or relevant indmmacion.
WO LY DI RPGEn Y eterian Service CEantatlin o asaist Yo I pRe{sIEE YoLL writlen satice ol
disaprecament Ty completing und signing ¥ A Form 21-22, " Appaintment of Yeterans Service
Chrpanazation g5 Clamants Representalive™ or VA Form 21-22a, “Appseinloent of Individual as
Clanmants Representafive”” i appadan an acencdiled representative. These ¥ A Forns e

avat lable a wwew vaevivaforms. 1 yon are unable o aceess these YA forms, you may contat
as at 31U GEEIEEY,

Pease read the infenmation provided carcfully so thal you will clearly ondecsland 1he procesdural
and appellate meghis in conncelion with any Jdenied scervices.

W woy hive sy guestions or ¢oncerns, pleae contacl a% af e abeve sddress or call (319)
LRE-I5E9.

Yo iy commacl the mumbers helow el o the Grst bheter of powr JTagt name:
A-F - 310-351-1 116 x 7885 Gl « 3093501 L L 16251

ME-F - 21015 T-L 1] g THED B & Deamtal - 219-351-1 110 254005

Sincerely,

l\l\:ﬂ\ \j.!lki_ff'm Lk

&:wal Cny XA Heahl Care Swsiom

—

Supervisor, hon-Y A Care CHillce

Artachments:

YWetcrans Clinmis-A ssestance—dool- Blaties = dnle
WA TOTYIA, Motice o Progedural appellaie Righs
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Q:'_\i Ceparimion of Velerans LMars YOUR RIGHTS TD APPEAL OUR DECISION

Adter eareful and compassinmate congideration. a dechiion bas heen reached on youe claim. [t e were Rl
able W grant same o 20 of the VA honctits vou asked for, tbis forme will explain what yow can do H you
disagree with oue decision, 1 you do not agres with our Jecisies, y0umay:

# Srarl an appeal by telling us you disagres with our decision,
# Ciive us evidence we do not already have that may lead ws to change nur decision.

This tornn will el yon ki 1o appesl and how o send us moere evidence. You can do either one or bonh of
s things.

HOW CAN 1 APTEAL THE DECISION?

How de T starl my appeal? To bepin your appeal, weite us 3 better telling os you disagree witkoour decision,
I letter is cadled your "Movice ol Disageestnent.” If we denied more than one clam for a benefin please wll
us in your letter whiach claims you s appealing. Sead poar Nosfee of Disngreemeni fo the eddress included
OH por decision setine ioiter.

tlow long an [ have 19 start iy appeal? You have woe year do starl an appezl of our decigion,  Faar better
savimg (1Al vou disagres with our decisinn must be pestinarked (or teceived by ush within ane year from the
date of sur Tetter denying yom the benefit T mest cases, you cannoi appeal a decision afler s one-year
periad has ended.

What happens if 1 do ot start my appeal an time? [P yoeo donol sl your appeal an Hine, our deciston
will become tinal, Qnce our decision is Ninal, you cannon gen the VA benetit we denied wnless you cither:

& Show fhal we were clearly weong to deny thee bencfil o
& Send s new evidence 1hal relates 1o the remean we deavied vour ¢laim,

Whai happens after VA reccives my Notice of Disagreement? We will either pranl yaur claim or send yoeu
A Stalement of the Case. A Statement of e Case describes the faces, lawes, repolalions, and reagons that we
Lsaedl fo muke our decision. We will also send yow 3 VA Form & " Appeal o Board of Velerans' Appeals,” with
the Statemvent of the Case, 1 vow want to contimie your appeal to the Basiurd off Veterans' Appeals (Hoand)
afler receiving o Stalement of the £lase, vou nst complone iand returiv the ¥ A Form 9 within one year foon ibe
dane oof pur letter deny ing you the bunefil s within 50 days from the date that we mailed the Statement uf e
Liasg to you, wirichaver i larer, Ifgu-u decide te complele an appes] by filing o VA TForm 3. yow hive the

o iom Lee regquest @ Doand hearng, Flearings ofien increase wan time for s Boand decisien, 1t i% ol TIRECERArY
for s Lo have o hearing for the Board 1o decide your appead. 1L is yoor ¢hoice,

Where can 1 find out more uboot the VA appesls procoss?

& You can find a "plain language” pamphlet called "How Do 1 Appeal,” on the interict at:
hitpe!foown byaova o Howe_Die [ Appead a5,

o Yo cum find W fommal cules for the ¥ appreks peocess i title 3%, Code of Federal Begulations.
Par 26 %ou ean find the complele Code of Fedesal Regulations on the latemest at:
ittt el oy, A primed copy of the Code of Federal Regulations may be available at your
lozal lww librory.

YOUR RIGIT T{ REPRESENTATI{MN

Cun [ get someone 1o hetp me with my appeal? Yes. ¥ou can huve o Weterans Service Organization
reprosentalive, an attomey-al-luw, or an “agenl” help yio with your appeal. Yaou are nod vequared o have
SHTOGNE Cepresen you, 11 is your cholee.

o Keprescniatives whe work lor accrediled Yietorans Service Oreganizalions know how to prepare and
mresent claims wnd will represent vou, You can find 4 listing of these organivalions on the Intenier af
[EE ey . ity Ken.

wa MGNk 41 u?v'HA Fl e curdiann: n_'r.ﬂ'l'ﬂ.llq [EUNES - By

JH AT
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* A privale A00rRcy of an “agend” can also represtnl you. YA anly revopoizes Atarneys wha ae
heensed Lo practice i the United States or ionoone of its territories or pogsessions. Your ocae] bec
assrsialion may be able to refor vow ta an aftaraey with experience inveterans' liw. An agont o
mersen who s nota lawyer, but whe YA recaEnizes a8 being kaowledgeshle sbuut vete rans' law.
Contacl oz if you w'utllflikc 1o know if there 1a VA accredited agent in your 5ioea.

Du [ haye 10 pay sumcone to holp me with my apreal? 1o depends Ln whis helps yow, The Belnving
exaing the ditferences,

* Velerans Servige Organizations will represent you For froe.

= Atlorneys O wprents ean charge vow o helping you under snine ojreumstiness, P wing their foes for
helping you with vour appeol is your respomsibility, 10 yow do Birg an albemey or agent 1o ropresent
you, u copy of any fee agreement must be 2enl w YA The fee ppreement nowst clearly spocify i VA
is to pay the attorney of agent direcly vut of pasi-due henekits, See 38 CFR. §IAHG(EN2). he
fee apreenient provides fir 1he direct payment af fees out of musl-due kengfits, @ copy ol the direct-
oy foc agroement masl be filed with us i the addiess included wn our decision nafice lemer within 30
days af s execution. A copy of any fee agreemenl that is ool @ direct-pay fee agered e must b
liledd with the Oflice af the General Connsel within 30 days ol its executinn by miailing the COpy U
the fullowing address: Office of il Generul Counsel (02300, Mepaniment of Velecans A fEis. 210
Yermant Aveoue, NW., Washington, 130 20420, S 8 CFR. LN EN T TR

GIVING VA ADDITIONAL EVIDENCE

You can seod us more evidence wsupport a chyiim whelher or not you choose to appeal

NOTE: Pleave divect gif new evidence i e odidresy included wn vur decision notice feifer Yo sheadid vt
sl vvidence directly o the Bourd af ehiv fme,  Fow showld ey vend evifence i the RBogrd i oz depide
v emplare an appeal and, Ren, Vel sholed omly xend evidence fa fhe Bogrd e pou receive aeiifen
mirtice frenn Hie Besardd that they recefved pogre appeat,

If you huve mire evidence o supper 2 clain, i is in your he st interest g give s thal evidence as scam i ¥
can. We will consider your evidence and b you know wlcther i chinges owr decision. Please Yeep in mingd
that wie can only consider mew evidence that: £1) we have not already aeen aml 12) relaes w volir claim. Your
mriny give us Lbis evidence either in writing or at a persomal hearing witl vour [neal %A offige.

fr writing. To SUPERIT YoUT cliim, you may send documents and writlen stvements o s e the 2ok re s
mcluded vn our decisinn motice leder, Tellus in a lefier heaw these dncoments angd stutem ents shauld
change cur earlicr degision.

Af a parconal earing. Y ou wny request o hearing with an emprloyes ayour local YA office at any Ume,
whether 0 not you chaose o appesl, We da Bot réguire yeu we have o local hearing, s yaur chaioe, Al
this hoaring, vou maay speak, bBring wilnesses oo speak on your belalf and Tand vt writton evidence. W s
want 3 lucal hearing, send us a leMer asking foc a ocal henriog. [se the address ineluded o owr deeision
nacics leter, W will then:

s Arrange u ime and place for the hearing

« [rovide g room for the hearing

& Assipn soraeont 10 liear vour evidence

w Make a wrilten recotd of b heanang

WHAT HAPPENS AFTER 1 Give VA EVINDENCE?

W will ceview any new evidence. ineluding e revord of the ocal hearing, if yow choose to have anc,
ropelbier with fhe cvidence we nlready havie. We will then decide if we can geant yvourclaim. IF we cannor
prant yomr cliving and vou comaplote an appeal. we will send the new evidenee and the reeand of any local
hearing fo e Board.

BaTH CGF WA FOAM 1500wHA, | w2 ?JPEES-EI.'-IES uh FURM A0, JUH s,
WHIZF AL . N &F Ll
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OMB Ceatrol No. 2900.0521
Respeadont Bondee: § ninutes
Ixpuntion Dato: 0F'11 2018

APPOINTMENT OF VETERANS SERVICE ORGANIZATION

\'\ Department of Veterans Affairs
Note - IFyou would profer to have an individual assist you with yous claim, you may ws: VA Form 21-220, * Appaintment of -
Individunl as Cloimant's Represoniative.” VA Forms are available at swiviy,va,gov/y:
| _IMPORTANT - PLEASE READ THE PRIVACY ACT AND RESPONINENT BUREEN ON REVERSE IFEFORE COMPLETING THE FORM
1. LAST.FIRST.MIDDLE NANE OF VETCRAN -
Aranda J. Wolfe

38 MAUE OF STRVICE ORGANZATION RECOGNIZED BY THE DEPARTMENT OF VETERANSG ATTATIS (See Mif on rervrse tide Bgow seiciig orgawvsenon
National Veterans Legal Services Program

48 NAME AND 208 TITLE OF ONMCIAL REPRESENTATIVE ACTRG ON BEKALE OF 1M ORGANIZATION NAMED IN ITEM DA (T1ur Is an appomtveist of the enfire
ovganiration and chazs i bexlisate the desipaotion of oy Nals specyiz oxtirkiud fo omd on Dehaff of the arganésition)

Patrick Yerkshite, Sarvicae Officer

AC. EMAR ADCRESS OF THE CROGANIZATION NAMED ™ ITEM 34

patrick@nvlsp.orqg
INSTRUCTIONS - TYPE OR PRINT ALL ENTRIES
4 SOCIAL SECURITY NUMDIR (OR STRVICE NUNEER, IF NO S8 5 INSURANCE NUNBER(S) jlaciels leas profin)

NAME OF CLAIMANT (i oser Sams rebersn) ’ 1. RELATIONSHIP TO VETERAN
n/a n/a
B ADORESS OF CLAIMANT (Now, conl siveel o swral rewte, iy o 0. Skatw swsel 2057 Cone) 0. CLAMAMT'S TELEPHONE NUMBERS glacints Anea Codd)

i EVENING
n/a

07/05/2018
T

By eheuking fhe bon bebow | mutherlee VA 1o divclma to the sceviee cepanization muncd on thas sppoiatmont fonm sy Sa Ihat sy be fa v Tika refating o
trestimen fer drog sbane, alcokobivm or aleohol sbuss, infoalion with the hamian Ennmodefiokency vine (HIV), ce sicklc ocll ancmis,

B) T suthorize the VA laolity hrving coilody ol sy VA clameal poconds 10 disehoss 40 1ha Sservie organization namad ks lemt JA N rosument reccrds relsisg o
dreg abwen, abohediam o alcobol absss, infection with the bumss imimusodeficionsy virus (HIV), or picklc ccll amonia. Reduclorarn of thee rosonds by my
sarvice orgmization repeessniative, olbier than to VA or fha Court of Appenls for Vetorans Clames, i et suthonired withoot my ferther tiritien conacnt. Thin
auhorizaticn will comain s offoct watil Yhe earlier of the fellawiag cvents: (1) | revoke this autbecization by filing & nntken revocation with VA; or (2) I rovoke
the appeiatment of B servics organizelion weaad abuove, cither by oxplicht revocetion or the eppostarent of molbor rpevsenletive,

13, LI TATON OF CONSENT - Twikcrire dneboure of rocords relaad 0 tecatmant Jor ail conds Batcd i lom )2 exocpt:
CRUG ABUSE NEECTION WTH THE HUMAN WM NOOEIGIENCY VIRUS (HIV)
ALCOHOLSM OR ALCOMDL ABLSE SICHLF CRLL ANEMIA

14. AUTHCRIZATION TO CHANGE CLAIMANTS ADDRESS - Iy chesking the box halow, | sathecize the ogmizstion samecd in Ivee A 10 oot on my behall
o duage my address in my VA reconds,
1 sathosize say official repeescalitive of v organization neeied i llom 3A 10 sot om a1y bohall 10 change my sddress in sy VA cocceds. This suthorization does
mot extond 1 any ofher ovgenization withost a1y feedicr nritien col TR sulbocieatson will remain in efloel setil the enctior of the followieg cvosts: (1)1 file
& wailien revooalion with VAL or (2) 1 appoimt saother rogeessnlative, or {3) [ have bacn detenmined seshie (o maeage my (inanclel offes sad the isdridusd or
organizetion namod i Bem 3A is 0ol sy eppoinied Mduciay.

I, the claimant samed in ltesss | or 6, bereby appoit the seevice ceganzation mamed i Jtes IA a5 my reprosontolive Lo pregure, proseat mod
prosecute my claim(s) for any esd all benefits frow the Dopartment of Votornins Affairs (VA) based oa the servios of the vetermn named i ltem 1, 1
authorize VA 10 rebense any and all of my records, w isclede disclosare of my Federa! tax informeation (otber thea us provided in lwesas 12 and 13), o
my apposnted service organiralion. | snderstand that my appointed repeesentative will not change swy fee or campeasation foe senvice reudored
pursuant to this uppoinirscat. § undorstand that tso servoe cigonization | have nppointed ns my roprescntative may rovoke this appoiaissont at suy
time, subject to 38 CIFR 20.608. Ackfitionally, @ sowe cass a veleran'’s iconie i3 dkeveliped becaine @ watch with te bitermal Revenwe Service
necessdiated ncome werification. In ol cases, the assigament of the service orgareization as e veleemn's representaline & valid for only five years
Srows tive chite e elaionmt signs Gs farm for prrpasas restricted to tee ver{fication smtoh. Symed sod accepiod subject 1o the Toregolng conditions,

S POWER OF ATTORNEY DOES NOT REQUIRE cuTl F
10 STNATURS mmmm@ku; 16 DATE SIGNGD
i Dpranct. U Lltn 7-12-18
17, SIGNATURE OF VETERANS SERVICE ORGAMZATION ROPRESENTATIVE NAMTO # ITEM S0 (Dw Nex B8 DATE SIGNED
VA  [G25Y OF VAFORN 21.22 SENT TO DATE SENT ACHNOWAEDGED  JREVOKED (e amd olate)
USE [Jveacrae  [7] rourre (D)
ONLY |[Jwore [ wsumacere

NOTE: As lorg as this appesalmonl is = ok, the rgamiomion nansed heresn will bo rocognized ax the sole roprosantalive for proparativs,
ot and prosecution of your claim before the Departmant of Volorass A Maies in conmection with yoar claim o any poction thereol,

Ao 21-22 VI WILL NOT B USED.
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OMI Agpecred No. 29000391
Regpondert Prardon. 30 erieues
Fopantion Dise . O MY Y11 R

A CLAIMANT OR HiS OR HER DULY APPOINTED REPRESENTATIVE MAY FILE

NOTICE EXPRESSING THER CISEATIEFACTION OR DISAGREEMENT WITH AN
ADJUDICATIVE DETERMINATION BY THE VA REGIONAL OFFICE. A DESIRE TO (DO NOT WRITE IN THIS SPACE)
CONTEST THE RESULT WILL CONSTITUTE A NOTICE OF DASAGREEMENT (VA DATE STAMP)

(NOD) WHILE SPECIAL WORDING IS NOT REQUIRED, THE NOD MUST BE N
TERMS WHICH CAN BE REASONABLY CONSTRUED AS DISAGREEMENT WATH
THAT DETERMINATION AND A DESIRE FOR APPELLATE REVIEW. (AUTHORITY:
MWUSC. 7105

TO FILE A VALID NOD, THERE IS A TIME LEAT OF ONE YEAR MROM THE DATE
VA MAILED THE NOTIFICATION OF THE DECISION YO THE CLAIMANT. FOR
CONTESTED CLAIMS INCLUDING CLAIMS OF APPORTIONMENT, THS TIME
UMIT 1S 60 DAYS FROM THE DATE VA MAILED THE NOTIFICATION OF THE
DECISION TO THE CLAIMANT

NOTE: You can aither completo the foem onfing of by hand. Please print Information using blue or Black ik, neally, ond legly to help process the fem, R
PART | - PERSONAL INFORMATION

1. VETERANS NAML First, mustile foutial Lut)

Amanldla IlWolfo I ]

SOCIAL SECURITY NUMBER 3. VA FILE NUMBER
...

CLAINANT'S PERSONAL INFORMATION

4. CLAMANT S NAME (Fua, sindils (rns, hist)

[Alm[alnlela] T 1T T T T J[]wlofifffe |

% CURRENT MAILING ADDRESS (Number and streel or rural rovde, 2.0, Bax, iy, State, I8 Code and Counlry)
No. &

et

B
— B B

6. PREFERRED TELEPHONE NUMBER (inchvik Arvea ok 7. PREFERRED E-MAIL ADORESS

PART Il - TELEPHONE CONTACT

8, WOULD YOU LIKE TO RECEIVE A TELEPHONE CALL OR E-MAIL FROM A REPRESENTATIVE AT YOUR LCCAL REGIONAL OF FICE
REGARDING YOUR NOD7

[(ves [Xno

— =

(I you auvwered *Yes,* VA will mate up 10 neo ativapts b call yery betwoen $:00 cm. omd 430 poae. Jocedl fimo oo the delepinne evarber snd
time period you select Defore. Plecse 10lec! 8 19 (wo lwwe porfods por ane availnble o rocene @ plense call )

[:] 8.0 am - 1000 e.m C] 10 am - 120 pm L] 1220 pm - 20 p.m D 200p.m - 430 pm,

Fhone number | can be reached & the abovo chocked time

PART Il - APPEAL PROCESS ELECTION

9. SELECT ONE OF THE APPEALS PROCESSING METHOCS BELOW (See Spookic lnstiuctions, Page 2, Part Iif for adational infanmation)

[[] Cecision Review Oticer (DRO) Revtew Process

E Teadtional Appelale Review Procesa

VA FORM SUPERSEDES VA FORM 210053 JAN 20186,
SCP 2016 21-0868 WHICH WILL NOT BE USED Page3
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VETERANS 58N

PART IV - SPECIFIC ISSUES OF DISAGREEMENT

10. NOYIFICATIONDECISION LETTER DATE

IZZ{O'I(?.OIG l

11. PLEASE LIST EACH SPECIFIC ISSUE OF CISAGREEMENT AND NOTE THE AREA OF DISAGREEMENT, IF YOU DISAGREE ON THE
EVALUATION OF A DISABR.ITY, SPECIFY PERCENTAGE EVALUATION SOUGHT, IF KNOWN. PLEASE LIST ONLY ONE DISABILUITY
IN EACH BOX, YOU MAY ATTACH ADDITIONAL SHEETS IF NECESSARY,

A Specific Iasue of Disagreement B Area of Disaqreement ___{C. Percentage (%) Evaluation Sought (if Anewn) |
Entitlexent to reimbursement for [C] service Connaction
emergency medical expenses incurred |[7] Effective Date of Awnrd
on 9/16/2016 at Mercy Med. Center. (] Evakiation of Disabiiy

Otllwe (Meare specii below)
FWBUSC, § 1725 claim

(] Service Connaction

[] Efecttve Date of Award
[} Evalation of Disabilty
[-_] Cther (Pleace apecily hajow)

D Service Cornection

D Effeclive Date of Award
D Evaiuation of Disabilty
D Cther (Mane rpecify below)

[[] Service Cornection
[7] Ertective Date of Award

[ Evalustion of Disabiny
D CERer (1 9avse speclly devow)

[J Seevice Comnection
] Ettectivs Date of Award

[[] evatuation of Disatisty
D Cher (PMeise rpectly balow)

12A IN THE SPAGE BELOWY, OR ON A SEPARATE PAGE, PLEASE EXPLAIN WHY YOU FEEL WE INCORRECTLY DECIDED YOUR CLAIM,
AND LIST ANY DISAGREEMENT(S) NOT COVERED ABOVE:

The Department of Veterans Affairs’ ("“VA") policy of denying reimbursement for deductibles
and coinsurance , as expressed in 38 C.F.R. § 17.1005(a)($), is at odds with the plain
meaning of 38 U.S.C. § 1725(<) (4)(D), its legislative history, and policy interests in
favor of expanding veterans' benefits. PFurther, the VA’s policy conflicts with Staab v.
McDonald, 28 Vet. App. S0 (2016),

128. DID YOU ATTACH ADOITIONAL PAGES TO THIS NOO?
Clves [Kjvo  (ifs0, how many?

PART V - CERTIFICATION AND SIGNATURE

I CERTIFY THAT THE STATEMENTS ON THIS FORM ARE TRUE AND CORRECT TO THE BEST OF MY KNCWLEDGE AND BEUEF,

13A. SIGNATURE f . 138, DATE SIGNED
-%%/a/z&-&' s é,é 712 4%
PENAL ALTIES LUDE A FINE, IMPRISONMENT, OR BOTH, FOR THE WILLFUL

suauwou OF ANY STATENENT OR EVIDENCE OF A MATERIAL FACT, KNOWING IT TO BE FALSE,

VA FORM 2100068, SEP 2018 Page 4
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601 Highway 6 West

U.S, Department of Veterans Affairs lowa Cily, IA 52246
lowa City VA Health Care System ,_g;g:gg?g?g;

www.lowacity.va.gov

—— T —— . . Sl it

August 14, 2018

N N

Dear Ms. Wolfe:

In Reply Refer to: 636-10D1B
Wolfe, Amanda (3966)

This letter is in response VA Form 21-0958 (Notice of Disagreement) that we received in our
office regarding the services provided to you at Mercy Medical Center in Clinton, lowa from
September 16, 2016 through September 17, 2016.

Due to the volume of appeals, we anticipate a delay. We review appeals in the order that they
are received by this office. Please be assured that you will receive written notification of our
decision.

Payment of healthcare services outside the VA is governed by strict federal guidelines; decisions
are bascd upon eligibility criteria, medical necessity and availability of the service within the VA
Healthcare System. In most cases, having VA pay for carc in the community requires pre-
authorization.

However, the VA has rules about who qualifies for coverage ut Non-VA facilities, even in
emergencics. Federal Regulations for payment to civilian hospitals for emergency medical
treatment outside of the VA is under the provisions of Code of Federal Regulation (CFR) 38
CFR 17.1000 through 17.1008; 17,120 through 17.132 and 38 CFR 17.52 through 17.56.
Eligibility for VA payment of emergency care, as well as deadlines for filing claims, depend
upon a veteran’s specific eligibility criteria for Non-VA medical care,

I apologize for the delay and thank you for your patience and cooperation during our review
process.

If you have questions regarding the above-mentioned date of service, please feel free to call us at
(319) 338-0581.

Sincerely,

VHA Office of Community Care- Claims Adjudication & Reimbursement

44
For more information about lowa City VA Health Care System VA Clinics, visit: www.lowacity.va.gov/locations
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Octaber 8, 2018

lowa City VA Health Care System

ATTN: Appeals, VHA Office of Community Care {10D18)
601 Highway 6 West

lowa City, 1A 52246

Subject: Notice of Disagreement to February 7, 2018, denial of reimbursement for emergency medical
expenses incurred of 9/16/2016 - 9/17/2016 at Mercy Medical Center in Clinton, lowa. (In reply to 636-
10D18, for Wolfe, Amanda (xxx-xx-3966));

To Whom it may concern,

This is a Notice of Disagreement (NOD) to VA healthcare's February 7, 2018, decision that
denied me entitlement to reimbursement under 38 U.S.C. § 1725 for emergency medical expenses
incurred between September 16 and 17, 2016, at Mercy Medical Center in Clinton, lowa. | disagree
because the Department of Veterans Affairs” {"VA”) policy of denying reimbursement for deductibles
and coinsurance , as expressed in 38 C.F.R. § 17,1005(a)(5), is at odds with the plain meaning of 38
US.C. § 1725(c)(4)(D), its legislative history, and policy interests in favor of expanding veterans’ benefits.
Further, the VA's policy conflicts with Staab v. McDonald, 28 Vet. App. 50 (2016). As a result, | disagree
with VA Health Care’s decision,

) 'y '.‘
Date: October 8, 2018 /w{'}‘y_‘gﬂfA /_'/L;/;Aé
Amanda J. Wolfe L/




EXHIBIT I



NEEARTMEST (OF YETERA™ G AFFAIRS
LVihcar &1 dohmson Medieal Coner
Diffiee of Tomesmnity Cuee- CRaims Adjndication ingd Redm bisemenl
il Conde: AR
325 Basl "E™ Heevt
Iree SerunBion, &1 4980 -4792
(IR -2 D0 2 hA T

LIET2014
Lt Clain v [

Uew: Progrem 1725

Mervider:
Eoppisise ool Cane Fepinnang:

urchann aaned &0 ve DAE beem reviesl les adelemaing af 1 et cligzbila
pege e menes oz 0 one e oon-sen, dee conoecied emeruency medicil can
Folbwing our rev v of wour claim. we B deteomened b yuor clann dowss csal maet
the mpguirgeness 5 3R LS 1T25 ared b been dizapproved  for the ceasen)s) lided

By

Weterer hies utlr arscranee eo e tage eligible to make payment 2n ke cling, The
welerim mesl reel hawe coeenngy izrcder a bealth-plan caonngact G pag el ar
reimbracscneent, in wliode or a parn. for che ermergeray treatmens (This cond:lian canrwol
ke met i the veleran hics coverape wndee e @ -plaal coactaen el pat mene 3 haried
fecause af a Mailuee by the ve1eran ar the oros Sder o comply with the pros asians ol Ll
nealth-nlan cantrigd, oo fisilune ke sehnca Bl o sedical eecords watlin specificd
vt lianies, or Railure Ly exhauss appeals of the denial of povmenty 38 CFR LT LIN2

i order Feor WA B reimsbuarse che nem- WA pravider an g oue bebuif for the swio-sereice connegted
services provitded, sl al dee Tllewing cligibilo crierea Bust be me

1] Towadriae s w0l CIGETECIT KSC000 T G an [rocbenl Loy porse slandard,

{21 wedemn is Broncially bakle wofe provider far einergeney creatment:

favveneran is enmolled i the YA health cane system ame recerved treatinen® watlem o 3k-mmoath
merckl procecdul SREaTey va;

(4§ e veleran bits no cvenige urder a Avalib ploconiswe;

(51 welenan Jus m ot conkaciual oF legal peeowre againd i hind pary that woahd, inowhels
exlinguish lixkility we the mrgsdder;

Sote SO wfeie ar feand e ekt bfe aeciole e Shease S s prosd i pa Seeaepese @iy
By S coner yoar clisien ar 0 fror Becn demeed foe Sloaead praene fotafi.

161 %A faeilies were red feasshlyailable wnd an atempe 1 wse them befonchord weeld have
ke hewserdnos e L ue heallk hj-'.FlI'LIIJI:I:'I[ ]:L}-pq.-r‘::n:un arandark;



Lonl [ hemcrgorey services svere provided imoo hespital emeepeney depadnaene, a froe slanding
arpezn | i climic, or aosanulus facilie Told st as pruviding wigonn s ciiergomey cans i L
public, um oo she point of medical Sability, The abeenee of are ome of s Criteria precTudes
peymer| by the LS Departricnl of Velermns AfTairs.

I vow do el pzree wilh This decision, 300 have ke right o appeni. O Mesomber 9 2008, dhe
Wetsnon £ Lo Anniabwmee At Y CAA D v oracted reguarieg WA 1o esind Claizon wln an-
cenjed sredicl Foegdils in tie TR, by |'rn:-l.'i:,:||.n].L i Wekerins [ hanes Assistioce Acl boljce
(WAL WA Fovm < Y HA, Yoor Biglit 1w s ppeal Que Dieeizien: YA loon 212220,
Appoiniiient oF Wekerans berdicy Crganicition as Claiman s Represeniative; and .4 Fom;
M-I Appanimient of Anariey as Ulainancs Repoesehntant e, Pieage resd e mntuionacuns

e idesl carelalls s Uit voug will Cleirls understand yoor peocedam] and nppeesl fgkls in
cemecctian with any deaied services,

Auleliiiomal Appeal bilimnation,

B vz Ao nod apree wish 1his ipiial decision vou Eave the fght 0oappeal Yoo have bwa

appeal itk from sl fe el F ool ce pae s v oo wads s approved

For pasenl;

Chavioz m 1 Hequest Joon Mouncain ¥ A Medical Cenier Reconsideration of YVouwr Drenaed Claam
(el M8, A el 1® Fedesal Kepelhuns, 2eelaen D 7.1.50%]: lake U= !I’u]l-::-wing DI LV LU [
eecwrnde b F o demicd ©lain:

Subrnic 2 reconsidecation rogueslin aTiting 10; (fice of Comeaunily Care ATTN:
AR, Irsn Monn®on W declical Cenler, 334 Fase T S0, T ddssaatun, dil,
SR wilhim ene sewsof 1 ke ol this i

Slale in your weisben eoquees For peconsidemiion why Lhe initia]l degician is in ¢mror and
tnidwlc WY Cew and rebevanl anfomiatisn ikl e l.'i-::-u.~i|:r E'u:'l.'n'i-;ltd.

In vow nogquest for wconsideranan of o deoted <5212, ol sy PRJUEE & oscEng
1he tmmicd:iite .xu:[wr'.-i:mr ool thee At %o deciion-rruiker Wy Ciscdss 18e moaller
o aezball . and vou may be acoompaticd by o repeescnlative iF v wish,

Submziing o Ly reguess fer eocoreideratien shall eonslioghe a e of
daapreenacat Tir purpeeses of Flling o tznely outice of dissgreanene nndee Tl 14,
ES Coade. Sevatnn 7105
Ciplaem M2 A an alicmeaives fo Chanoa Tl vord deat’ L svane ssconside mooo of your Jenzed
claim by the lren Mountair VA Segdival Cerler, you hawy the nplion ol appeiding direcily b the
Rerand ol Wt Aqmuzaly (B A0

Followe b stepa owtilined s che epeloed WA Form $107. Voot Rights o Appeal Cher
Thociinr [MOFF1 The A Doem d [EF? ImsLrLcts w13 B seoel 3o sanlice of
LDuzagrevausar 1o e addesss a0 she wop of our lgUer™ (Insdead of che lenerlwad
iddress, amd lor quicker mail precessice, pleass sead oor “Molce nf IJi.fu]:L.'wmunt"

Lo b address im identified inmedialely below )

49



Seawd yoar ol of Disagreemene” go SEtice of Commanity Corg AT AR, lren
Moyntar WA sechesl Ceneor, 325 Eest BE Seree. Bron Moonlain SIE 49501 .

DN e Beivew Sy guacstions ar coneemes, preast conlaet ws af O alss e addaess or eall ol Tree
-2 1 5-HERS oplion 5

Lincere |y,
Hegards.

L1zkce af Com munity £Rine

Adachunents: YA Form A107VHAL Your Rights to Appeal Our [deczsicn
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EXHIBIT J



DEFPARTHENT OOF YETERANS AFFAIRS
S Cloud WA HasDmeare Spstem 1341

AR %hcerans Drive

S Clogsd M, 56T

Qmama ue claim 10#: INGNING

THIS 15 NGT A DEHIAL

Failivy: I
Epizada of Care Reginning: [INGIINEGG

Wa hawe racecerd the ssbaeve listed cianm for mediced care. Thils |5 not a denial lether,
howrovar you iy reed L0 contact the provider listed above to coordinats tha asddional
o malicn that we need, The Deparment of Welsrans Afaes (W) wall consgar (his daim
urker SEULEL. 1TES.

I orde T For W B raim pursdr e ren S praseder o paur Behall e gnargenl roe - serico
conncEnd services, all ol We dsllowirg ehqibilily crlena must oo mol- {1) Meleran o received
C3ed OF spvicos frem Wiowithin the 24-mant™, parisd preceding L emargenl fraalmasnl; (2
Yatoran has fo cowverage rder a health plan contexct |3 Yeleran has e oendiact sl oo
leyal recowrss agansl a Inird party {hal woukd in sdv'e exlinguish hakbhby o e prn\-rl:ler; [4)
Wil {ac-. sies wore not feagibly acelable; [Shke clain lor amargency card wak flad writhin S
days ale he daks be Weleran was discharged mom the fac'itg thil furnishied by entergency
froalrsenl of e dala the weicran adhausied, wilbnul suocess, aclian o chta n payment or
senmbursament for b bestment Do Ihicd gary; |B) requested documantation was
rocaivgd within 30 days =f wrillan ragquast; | ¥ lraatmcnl was meegend socardityg b o
pregort lappeeson slondacd | (B! Weteran is anceally ©asa 1o e prosdar far smcrgency
Ireatmant, and [9) 20 ricos wore provided mie hospital Smorgerny depa rment or faciliby that
providis uiges] Sars, up b 1 peat tha Yolcran epad hoee boon wately ronstered o3
Faderal 1apnty

The abava milaroncad claim lar egimba, isemenl hag st rejecied Lor the fobmesng Fasoris]

+ WA ropecds indicite Lhat the Valeran mas alhbes kedikh insurancs (0HL, thereiore W,
15 0l pRmEry pawer. By lawe, W czanepl emburso romaming costs such 3<
Cepayenanls, cosl sharss o detsobcs assecizicd wih a Vaelziuas TEL N Ihere i3
3 balance due on the accoonl hal @ e dus 1o tho afoiamendioned | planse
ra-2uomil your claim a'eng wilh ar: EQB ur cther cquvale™ renmilta=ce advice [rom
arhier pawars far fodhor Gonsigeeation, For mpee informatien regiaeding 155 fejaciea
ploase visal var webpige Mol providars al
vewew' w3 5ot DML MITY CARE "prievick-2inf_psiyp e s A5l pavdr 215

IT you mawe any quesbions or aoneen s, pease £onlac ws at 1-320-2540-038%

A Community Gare Claims Adjudicatlon ad Rl b reanent
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EXHIBIT K



BEIMARTAMENT OF VE FERANS AFFAIRS
S0 ool VoA Ieadebsing Sydenn | 36F

0] Yol s D

S ToaE MK, SR

Lr2aiE0 A LIB Claim [C%:
THIS 15 HOT A GEHIAL

raciy: I
F-piseda of Care Beginng. G

Wie haue recaivad dhe abova haled clyin for medcal cora This 6 nob 8 denlal lotler,
herwravor you may gl b contact e provider Usied above to coordinate The addiliona
Information thal wa nood. Tho Dopanment of Yalarans Situes (0 will consigder ths ola g,
wieder 36 LLSE.CL 173S

In crdar foe WA 1G re Ml iz non-Wa provider an vour belsa 1 far erwegenl ncn -senyica
conmecled sory oos, all of dhe foflewg eligds wiy crileria must ba mel: (17 Veleran has eceived
care or soraces from WA willvn he 24.menh paricd procading the an-ergen bealmeny; (23
Yaleran has no coverags undar & Realth plan caniract; (31 Yolaean Fas ac conbrasiual e
lagal reaourse aduainsl A ldrd parky Ihal wioukd inowdode exbnguisk: lialahty lg tbo prowger, 4]
WA Tacaics wera nol leas Wy availsbile; (S) the claim for emargency car was Rlod within $0
day= aller the dala 1he Veberan was discharged ‘ram lhre fanlity thal lumished Iha emargency
reatrrenl or lhe diste the vobeean eshawsbed, wilvad success nclinn i oblain gavmant or
reimbursement (o IR drealnasnt fromoa thied pay; (6} requested documantation was
recmivied within 0 days of writles requett; [T)] tnsiment was amargent accordmg bo e
prenl lavperson slarmdard, (B viloran s Franca wliable bo Ine provides o imergancy
Irgatment; and {8} servres woro provded a a hospital emergency depisdrrent o [acibly that
prevides urgent care, .z 12 Tho go:at b Yeleran oonld luee been salaly ransfermed 1o a
Federal facity,

The Bk felerenced claim fer rcimbursemenl B3 been rejecied for e iwsng reasons}

* YA recorgs ndicate vl dhe Wibesan bas cther healh asecancs (AHI, Iherefoes YA
i5 nol primary fxpren. By law, WA cannol reambuorsa rerrazung casts such s
cepuyannnls, co51 sk aaps or 2edfuclblas asaccinled wib a Yelaran's OHIL I Ehera 15
# balance due on the acsoest 1l is raed due 10 he afosorr proned, poaas:
ro-suEmal poer elainealneng with an EGE or olFer eguevate it et e aduieg fram
olher povpers *nr funhor consdaraten. For mare mioroatan regard og s rojacton
rhea 50 sl T webpage for grdviders ol
vanrel 2 oo COMML MITY CAREprovidersin’o_payments aspioagments

1 vou have any Gueshens of corcernsy , phoas? tonlacl o5 ar 1-320-255-/4.33

WA Commmunlty Care Claims Adjedication and Reirmburgetsent



EXHIBIT L



DEPARTMENT OF VETERANS AFFAIRS
Palo Alo Health Care Sysicen
Mom-W¥ A Medical Care Progran (640/1360)
TS Willow Road
Menlo Purk, CA 94025

DA E
cts 1500 Claim 102G

Fee Program: 1725

—
Episnde ol Care Beginning

Ihe above listed claim has boen sdmmindstrutively and clinically reviewed 10 determine if
it mects eligibility requirements for pavment for noeservice connected emergency
unauthorized medical care. We regret (o inform you that vour claim does not meet the
requarements of 38 US.C. 1725,

In arder for YA 1o reimburse the non-V A provider on your behalf for the non-service connecied
services provided, all of the following eligibility eriterin mast be met: (1) Trealment was
emergent according to the prudent bnyperson standard;(2) veteran is financially liable to the
provider for emergency treatment; (3} vereran is enralled in the VA health care svstem and
received teatment within a 24-month period proceeding emergency care; (4) the veteran has no
coverage under u bealth plan contract. (5) veteran has no other contractual or leyal recoarse
agninst a third party that would, in whole extinguish Hability to the provider; (6) VA facilities
wene not feasibly available and an anempt to use them beforehand would have been hazardous 1o
lite or health by prudent layperson stundand; and (7) emergency serviees were provided in a
hospital emergency department, a free standing urgent care clinic, or a similar facility held out as
providing urgent or emergency care 1o the public, up 1o the point of medical stability. The
absence of any one of these criteria precludes payment by the US Department of Veterans
Affairs.

This cleim e VA reimbursement has been disspproved for the reasonis) listed below:

VA records indicate that the Veteran higs oiber bealih insumance (0413 1hat cavered o portbon of
L : - An Explanation of Benefits (F 3

the CHI is required for VA 1o process this claim as a secondary paver. Please re-submil your
claim adong with an E wivalent remittunce sivice, far farther consideration. For
tnare information regarding this rejection, please visit our wiebhpage &l

wiww vagoviCOMMUNITY CARE providers'info._payments aspapavments
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If you do not agree with this decision, you have the rght 1o appeal. On Noveriber 9, 2000, the
Veterans Claims Assistance Act {VCAA) was enacted requining VA 10 assist Claimants who are
denied medical benefits in due process by providing a Velerans Claims Assistance Act Notice
(VCAA) VA Form 2107VHA, Your Rights io Appeal Our Decision: VA Form 21-22,
Appoirtment of Veterans Service Organization as Claimant's Representative; and VA Form
21-22a, Appointment of Attomey as Claimant's Representative, Please read the information
provided carefully so that vou will clearly understand vour procedureal and upped rights in
connettion with any' denicd services,

If you have any questions or concerns, please contact us at the above address or call
(&S50} 61 7-2788,

Sincerely,
,-;_7}1:7:-5_ i

Lh Cispasin
Clhick, Health Administration Servive {136)
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she peoriens £ rediced ey, The mbsenog of fny oo of Drss crieoa reslvdes payment 1

['5. Deprarenl of Veleoins Affairs.
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CERTIFICATE OF SERVICE

I hereby certify that on December 31, 2018, I caused a copy of the foregoing to

be served by First-Class U.S. Mail, postage prepaid, to the following addressee:

General Counsel of the Department of Veterans Affairs,
General Counsel (027)
Department of Veterans Affairs
810 Vermont Avenue, NW
Washington, DC 20420-0002

I also submitted a copy of the foregoing to:

Gregory O. Block, Clerk of Court
esubmission@uscourts.cave.gov

/s/ Lindsay Kate Eastman
Lindsay Kate Eastman, Attorney
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