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2UGHU�����&ODVV�&RXQVHO�KDV�QRW�QRWLFHG�WKLV�PRWLRQ��DV�³>W@KURXJK�6HSWHPEHU�����������DOO�FLYLO�

PDWWHUV�ZLOO�EH�GHFLGHG�RQ�WKH�SDSHUV��RU�LI�WKH�DVVLJQHG�MXGJH�EHOLHYHV�D�KHDULQJ�LV�QHFHVVDU\��WKH�

KHDULQJ�ZLOO�EH�E\�WHOHSKRQH�RU�YLGHRFRQIHUHQFH�´�

CONCISE STATEMENT OF RELIEF REQUESTED 

3XUVXDQW�WR�&LYLO�/�5������DQG������&ODVV�&RXQVHO��RQ�EHKDOI�RI�%HYHUO\�1HKPHU�DQG�WKH�

SODLQWLII�FODVV��UHVSHFWIXOO\�PRYHV�WKH�&RXUW�WR�HQIRUFH�WKH�)LQDO�6WLSXODWLRQ�DQG�2UGHU�LQ�WKLV�

FDVH���See�'HFODUDWLRQ�RI�5LFKDUG�9��6SDWDUR��³6SDWDUR�'HFO�´� �����([�����'NW��1R�������)LQDO�

6WLSXODWLRQ�DQG�2UGHU��ILOHG�0D\������������³&RQVHQW�'HFUHH´���6SDWDUR�'HFO�������([�����'NW��

1R�������2UGHU��ILOHG�2FWREHU������������7KLV�&RXUW�VKRXOG�UHTXLUH�WKH�'HSDUWPHQW�RI�9HWHUDQV�

$IIDLUV��³9$´���WR�UH�DGMXGLFDWH�WKH�WKRXVDQGV�RI�GHFLVLRQV�PDGH�E\�WKH�9$�SXUVXDQW�WR�

SDUDJUDSKV�����RI�WKH�&RQVHQW�'HFUHH�WKDW�GHQLHG�UHWURDFWLYH�GLVDELOLW\�RU�GHDWK�FRPSHQVDWLRQ�RQ�

WKH�JURXQG�WKDW�WKH�FODVV�PHPEHU�VHUYHG�LQ�WKH�WHUULWRULDO�ZDWHUV�RI�WKH�5HSXEOLF�RI�9LHWQDP�

ZLWKRXW�VHWWLQJ�IRRW�RQ�WKH�ODQG�PDVV��

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF THE MOTION 

I. INTRODUCTION 

7KLUW\�WKUHH�\HDUV�DJR��WKLV�&RXUW�FHUWLILHG�D�SODLQWLII�FODVV�LQ�WKLV�FDVH�FRQVLVWLQJ�RI�

9LHWQDP�YHWHUDQV�DQG�WKHLU�VXUYLYRUV�ZKR�KDG�DSSOLHG��RU�ZHUH�HOLJLEOH�WR�DSSO\��WR�WKH�9$�IRU�

VHUYLFH�FRQQHFWHG�GLVDELOLW\�RU�GHDWK�FRPSHQVDWLRQ�EDVHG�RQ�WKHLU�H[SRVXUH�WR�KHUELFLGHV�

FRQWDLQLQJ�GLR[LQ���Nehmer v. U.S. Veterans’ Admin.������)�5�'�������1�'��&DO���������³Nehmer 

Class Cert.´����'LR[LQ�LV�WKH�WR[LF�FRQWDPLQDQW�LQ�WKH�GHIROLDQW�NQRZQ�DV�³$JHQW�2UDQJH´�

�EHFDXVH�RI�WKH�RUDQJH�FRORUHG�VWULSHV�RQ�WKH�EDUUHOV��WKDW�ZDV�KHDYLO\�VSUD\HG�E\�WKH�8�6��$UPHG�

)RUFHV�LQ�9LHWQDP�WR�FOHDU�MXQJOH�ODQG�DQG�IRUHVWV�GXULQJ�WKH�9LHWQDP�:DU���See Nehmer v. 

United States Veterans’ Administration������)��6XSS��������������1�'��&DO���������³Nehmer I´����
�������������������������������������������������

��7KLV�PRWLRQ�ZLOO�DOVR�XVH�WKH�WHUP�9$�WR�UHIHU�WR�WKH�'HSDUWPHQW¶V�SUHGHFHVVRU��WKH�
9HWHUDQV�$GPLQLVWUDWLRQ��
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2Q�WKH�PHULWV��WKLV�&RXUW�LQYDOLGDWHG�WKH�9$�$JHQW�2UDQJH�FRPSHQVDWLRQ�UHJXODWLRQ�FKDOOHQJHG�

E\�SODLQWLIIV�DQG�YRLGHG�DOO�FODLPV�GHQLDOV�PDGH�XQGHU�WKH�LQYDOLGDWHG�UHJXODWLRQ���Id. DW�������

,Q�������WKLV�&RXUW�DSSURYHG�D�&RQVHQW�'HFUHH�JRYHUQLQJ�WKH�SURYLVLRQ�RI�UHOLHI�WR�WKH�

FODVV���See generally &RQVHQW�'HFUHH���7KH�&RQVHQW�'HFUHH�FUHDWHG�D�XQLTXH��RQJRLQJ��QRQ�

VWDWXWRU\�UHPHG\�WR�HQVXUH�FRPSOHWH�UHOLHI�WR�WKH�FODVV���7KH�&RQVHQW�'HFUHH�UHTXLUHV�WKH�9$�

DXWRPDWLFDOO\²UHJDUGOHVV�RI�DQ\�DFWLRQ��RU�QRQ�DFWLRQ�E\�DQ�HOLJLEOH�FODVV�PHPEHU²WR�

UHDGMXGLFDWH�DQ\�SUHYLRXVO\�GHQLHG�FODLP�RQFH�D�QHZ�GLVHDVH�UHODWHG�WR�GLR[LQ�H[SRVXUH�LV�

UHFRJQL]HG�LQ�D�9$�UHJXODWLRQ�DV�JLYLQJ�ULVH�WR�D�SUHVXPSWLRQ�RI�VHUYLFH�FRQQHFWLRQ���Id. DW�������

����7KH�9$�YLRODWHV�WKH�&RQVHQW�'HFUHH�ZKHQ�LW�GHQLHV�D�UHDGMXGLFDWHG�FODLP�LQ�YLRODWLRQ�RI�WKH�

ODZ���7KH�FODVV�LV�HQWLWOHG�WR�UHOLHI�XQGHU�WKH�&RQVHQW�'HFUHH�VHSDUDWH�DQG�DSDUW�IURP�ZKHWKHU�

UHOLHI�LV�DYDLODEOH�WR�LQGLYLGXDO�FODLPDQWV��

<HW��RYHU�WKH�ODVW����\HDUV��WKH�9$�KDV�KDG�JUHDW�GLIILFXOW\�LQ�FRPSO\LQJ�ZLWK�LWV�

REOLJDWLRQV�XQGHU�WKH�&RQVHQW�'HFUHH���7KLV�LV�WKH�IRXUWK�WLPH�VLQFH�WKH�&RQVHQW�'HFUHH�WKDW�

3ODLQWLIIV�KDYH�KDG�WR�ILOH�D�PRWLRQ�WR�HQIRUFH�WKDW�'HFUHH�LQ�RUGHU�WR�REWDLQ�FRPSOLDQFH���See 

6SDWDUR�'HFO�������([�����'NW��1R�������3ODLQWLIIV¶�1RWLFH�RI�0RWLRQ�DQG�0RWLRQ�IRU�(QIRUFHPHQW�

RI�)LQDO�-XGJPHQW�DQG�0HPRUDQGXP�RI�3RLQWV�DQG�$XWKRULWLHV��ILOHG�-XQH�������������³)LUVW�

(QIRUFHPHQW�0RWLRQ´���6SDWDUR�'HFO�������([�����'NW��1R�������3ODLQWLIIV¶�1RWLFH�RI�0RWLRQ�DQG�

0RWLRQ�IRU��(QIRUFHPHQW�RI�)LQDO�-XGJPHQW�DQG�0HPRUDQGXP�RI�3RLQWV�DQG�$XWKRULWLHV��ILOHG�

)HE������������³6HFRQG�(QIRUFHPHQW�0RWLRQ´���6SDWDUR�'HFO��������([������'NW��1R������

�3ODLQWLIIV¶�1RWLFH�RI�0RWLRQ�DQG�0RWLRQ�IRU�$Q�2UGHU�WR�6KRZ�&DXVH�:K\�'HIHQGDQWV�6KRXOG�

1RW�%H�+HOG�,Q�&RQWHPSW�RI�WKH�)LQDO�6WLSXODWLRQ�DQG�2UGHU��0HPRUDQGXP�RI�3RLQWV�DQG�

$XWKRULWLHV��ILOHG�-XQH�����������6SDWDUR�'HFO��������([������'NW��1R�������3ODLQWLIIV¶�

0HPRUDQGXP��LQ�6XSSRUW�RI�7KHLU�0RWLRQ�IRU�&ODULILFDWLRQ�DQG�(QIRUFHPHQW�RI�WKH������)LQDO�

6WLSXODWLRQ�DQG�2UGHU��ILOHG�)HE�������������³7KLUG�(QIRUFHPHQW�0RWLRQ´�����

7KH�&RXUW��+HQGHUVRQ��-���JUDQWHG�HDFK�RI�WKH�WKUHH�SULRU�HQIRUFHPHQW�PRWLRQV���7KH�9$�

DSSHDOHG�WKH�2UGHUV�JUDQWLQJ�WZR�RI�WKH�WKUHH�HQIRUFHPHQW�PRWLRQV�WR�WKH�1LQWK�&LUFXLW��DQG�WKH�

9$�ORVW�ERWK�DSSHDOV���See Nehmer v. Veterans Admin������)��6XSS���G�������1�'��&DO��������

�³)LUVW�(QIRUFHPHQW�2UGHU´���³Nehmer�II”�� 6SDWDUR�'HFO�������([�����'NW��1R�������&ODVV�$FWLRQ�
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2UGHU��ILOHG�'HF�������������³6HFRQG�(QIRUFHPHQW�2UGHU´���aff’d Nehmer v. Veterans’ Admin. of 

Gov’t of U.S.������)��G��������������WK�&LU���������³Nehmer III´���6SDWDUR�'HFO��������([������

'NW��1R�������2UGHU�*UDQWLQJ�3ODLQWLIIV¶�0RWLRQ�IRU�&ODULILFDWLRQ��ILOHG�'HF�����������

�FROOHFWLYHO\�³7KLUG�(QIRUFHPHQW�2UGHU´���aff’d Nehmer v. U.S. Department of Veterans Affairs��

����)��G���������������WK�&LU���������³Nehmer IV´����,Q�DIILUPLQJ�WKLV�&RXUW¶V�JUDQW�RI�WKH�WKLUG�

HQIRUFHPHQW�PRWLRQ��D�XQDQLPRXV�SDQHO�RI�WKH�1LQWK�&LUFXLW�VWDWHG��
:KDW�LV�GLIILFXOW�IRU�XV�WR�FRPSUHKHQG�LV�ZK\�WKH�'HSDUWPHQW�RI�9HWHUDQV�
$IIDLUV�� KDYLQJ� HQWHUHG� LQWR� D� VHWWOHPHQW� DJUHHPHQW� DQG� DJUHHG� WR� D�
FRQVHQW�RUGHU�VRPH����\HDUV�DJR��FRQWLQXHV�WR�UHVLVW�LWV�LPSOHPHQWDWLRQ�VR�
YLJRURXVO\�� DV� ZHOO� DV� WR� UHVLVW� HTXDOO\� YLJRURXVO\� WKH� SD\PHQW� RI�
GHVSHUDWHO\�QHHGHG�EHQHILWV�WR�9LHWQDP�ZDU�YHWHUDQV�ZKR�IRXJKW�IRU�WKHLU�
FRXQWU\�DQG�VXIIHUHG�JULHYRXV�LQMXU\�DV�D�UHVXOW�RI�RXU�JRYHUQPHQW
V�RZQ�
FRQGXFW� �� �� �� �� >2@QH� WKLQJ� LV� FOHDU�� 7KRVH� \RXQJ�$PHULFDQV�ZKR� ULVNHG�
WKHLU�OLYHV�LQ�WKHLU�FRXQWU\
V�VHUYLFH�DQG�DUH�HYHQ�WRGD\�VXIIHULQJ�JUHDWO\�DV�
D�UHVXOW�DUH�GHVHUYLQJ�RI�EHWWHU�WUHDWPHQW�IURP�WKH�'HSDUWPHQW�RI�9HWHUDQV�
$IIDLUV� WKDQ� WKH\� DUH� FXUUHQWO\� UHFHLYLQJ�� � :H� ZRXOG� KRSH� WKDW� WKLV�
OLWLJDWLRQ�ZLOO� QRZ� HQG�� WKDW� RXU� JRYHUQPHQW� ZLOO� QRZ� UHVSHFW� WKH� OHJDO�
REOLJDWLRQV� LW� XQGHUWRRN� LQ� WKH� &RQVHQW� 'HFUHH� VRPH���� \HDUV� DJR�� WKDW�
REVWUXFWLRQLVW� EXUHDXFUDWLF� RSSRVLWLRQ� ZLOO� QRZ� FHDVH�� DQG� WKDW� RXU�
YHWHUDQV� ZLOO� ILQDOO\� UHFHLYH� WKH� EHQHILWV� WR� ZKLFK� WKH\� DUH�PRUDOO\� DQG�
OHJDOO\�HQWLWOHG��

Nehmer IV������)��G�DW���������

8QIRUWXQDWHO\��WKH�ZLVKHV�H[SUHVVHG�E\�WKH�1LQWK�&LUFXLW�UHPDLQ�XQIXOILOOHG���6LQFH�������

&ODVV�&RXQVHO�GLVFRYHUHG�WZR�DGGLWLRQDO�V\VWHPLF�YLRODWLRQV�RI�WKH�&RQVHQW�'HFUHH�DQG�VXEPLWWHG�

GHPDQGV�IRU�UHOLHI�WR�WKH�'HSDUWPHQW�RI�-XVWLFH�RQ�EHKDOI�RI�PRUH�WKDQ�������LQGLYLGXDOO\�

LGHQWLILHG�FODVV�PHPEHUV���6SDWDUR�'HFO�������7KHVH�FRPSODLQWV�UHVXOWHG�LQ�9$�SD\PHQW�XQGHU�WKH�

&RQVHQW�'HFUHH�RI�DQ�DJJUHJDWH�RI�PRUH�WKDQ�����PLOOLRQ�LQ�UHWURDFWLYH�GLVDELOLW\�DQG�GHDWK�

FRPSHQVDWLRQ�WR�WKHVH�FODVV�PHPEHUV�ZLWKRXW�WKH�QHFHVVLW\�RI�DQ�HQIRUFHPHQW�PRWLRQ���Id.�

7KLV�IRXUWK�HQIRUFHPHQW�PRWLRQ�UDLVHV�\HW�DQRWKHU�V\VWHPLF�YLRODWLRQ�RI�WKH�&RQVHQW�

'HFUHH���,W�LQYROYHV�WKH�ULJKWV�RI�WKRXVDQGV�RI�YHWHUDQV�ZKR�DUH�FODVV�PHPEHUV��ZKR�VHUYHG�RQ�

VKLSV�LQ�WKH�WHUULWRULDO�VHD�RI�WKH�5HSXEOLF�RI�9LHWQDP��EXW�ZKR�QHYHU�VHW�IRRW�RQ�WKH�ODQG�PDVV�

�FDOOHG�WKH�³%OXH�:DWHU�9LHWQDP�YHWHUDQV´����)URP������WR�������WKH�9$�GXO\�DQG�DSSURSULDWHO\�

SDLG�WKHVH�1DY\�FODVV�PHPEHUV�DQG�WKHLU�VXUYLYRUV�WKH�UHWURDFWLYH�FRPSHQVDWLRQ�UHTXLUHG�E\�WKH�

&RQVHQW�'HFUHH���%XW�VWDUWLQJ�LQ�������WKH�9$�FKDQJHG�FRXUVH���6SDWDUR�'HFO��������([������9$�
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$GMXGLFDWLRQ�3URFHGXUHV�0DQXDO�0������3DUW�,,,��&KDQJH������H��)HE��������������,W�EHJDQ�WR�

LQWHUSUHW�WKH�&RQVHQW�'HFUHH�WR�GHQ\�Nehmer�%OXH�:DWHU�9LHWQDP�YHWHUDQV�WKH�UHWURDFWLYH�

FRPSHQVDWLRQ�UHTXLUHG���7KH�8�6��&RXUW�RI�$SSHDOV�IRU�WKH�)HGHUDO�&LUFXLW�UHFHQWO\�GHWHUPLQHG�

WKDW�WKH�H[FOXVLRQ�RI�%OXH�:DWHU�9LHWQDP�YHWHUDQV�IURP�FRYHUDJH�XQGHU�WKH�$JHQW�2UDQJH�$FW�

YLRODWHG�ERWK�WKH�SODLQ�PHDQLQJ�RI�WKH�VWDWXWH�DQG�WKH�9$¶V�RZQ�UHJXODWLRQV���See Procopio v. 

Wilkie������)��G�������)HG��&LU���������HQ�EDQF����<HW��WKH�9$�FRQWLQXHV�WR�V\VWHPDWLFDOO\�YLRODWH�

WKH�&RQVHQW�'HFUHH�E\�IDLOLQJ�WR�UHDGMXGLFDWH�WKH�FODLPV�RI�%OXH�:DWHU�9LHWQDP�YHWHUDQV�WKDW�

ZHUH�GHQLHG�XQGHU�WKH�&RQVHQW�'HFUHH�EDVHG�RQ�WKLV�XQODZIXO�LQWHUSUHWDWLRQ�RI�ZKLFK�YHWHUDQV�

VHUYHG�LQ�³WKH�5HSXEOLF�RI�9LHWQDP�´��'NW��1R�������'HIHQGDQWV¶�1RWLFH�RI�,VVXDQFH�RI�*HQHUDO�

&RXQVHO�3UHFHGHQW�2SLQLRQ��ILOHG�'HF�������������DWWDFKLQJ����)5�����������7KLV�IRXUWK�

HQIRUFHPHQW�PRWLRQ�FKDOOHQJHV�WKH�9$¶V�DOWHUHG�DQG�OHJDOO\�LQFRUUHFW�LQWHUSUHWDWLRQ�RI�WKH�

&RQVHQW�'HFUHH��

II. SUMMARY OF THE COURSE OF PROCEEDINGS AND FACTUAL 
BACKGROUND 

A. The Statute Upon Which This Lawsuit Was Based—The Veterans’ Dioxin 
and Radiation Exposure Compensation Standards Act of 1984 

'XULQJ�WKH�9LHWQDP�FRQIOLFW��WKH�8�6��$UPHG�)RUFHV�XVHG�FKHPLFDO�KHUELFLGHV�WR�GHIROLDWH�

GHQVH�MXQJOH�DQG�IRUHVWV�LQ�WKH�5HSXEOLF�RI�9LHWQDP��WKH�PRVW�ZHOO�NQRZQ�DQG�ZLGHO\�XVHG�RI�

ZKLFK�ZDV�$JHQW�2UDQJH���7KHUH�ZDV�QR�GLVSXWH�WKDW�WKHVH�KHUELFLGHV�FRQWDLQHG�D�FRQWDPLQDQW�

QDPHG�GLR[LQ�DQG�WKDW�GLR[LQ�ZDV�³RQH�RI�WKH�PRVW�KLJKO\�WR[LF�VXEVWDQFHV�NQRZQ�WR�WKH�

VFLHQWLILF�FRPPXQLW\�´��Nehmer I������)��6XSS��DW������Q����TXRWLQJ�+�5��5(3���������������

8�6�&�&�$�1����������������<HW��WKH�9$¶V�SRVLWLRQ�GXULQJ�WKH�����V�DQG�WKH�����V�ZDV�WKDW�RQO\�

RQH�GLVHDVH²FKORUDFQH��D�VNLQ�FRQGLWLRQ²LV�FDXVHG�E\�H[SRVXUH�WR�GLR[LQ���Id.�DW��������$V�D�

UHVXOW��WKH�9$�GHQLHG�WHQV�RI�WKRXVDQGV�RI�FODLPV�IRU�GLVDELOLW\�RU�GHDWK�FRPSHQVDWLRQ�WKDW�

9LHWQDP�YHWHUDQV�DQG�WKHLU�VXUYLYRUV�DWWULEXWHG�WR�$JHQW�2UDQJH�H[SRVXUH��

$V�HYLGHQFH�EHJDQ�WR�PRXQW�WKDW�WKHVH�KHUELFLGHV�FDXVHG�VHULRXVO\�GLVDEOLQJ�GLVHDVHV��

&RQJUHVV�HQDFWHG�7KH�9HWHUDQV¶�'LR[LQ�DQG�5DGLDWLRQ�([SRVXUH�&RPSHQVDWLRQ�6WDQGDUGV�$FW�

RI�������3XE�/����±��������6WDW��������³�����$FW´�RU�³'LR[LQ�$FW´����$V�UHOHYDQW�KHUH��WKH������
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$FW�UHTXLUHG�WKH�9$�WR�FRQGXFW�D�SXEOLF�UXOHPDNLQJ�SURFHHGLQJ�WR�GHYHORS�UHJXODWLRQV�JRYHUQLQJ�

SD\PHQW�RI�VHUYLFH�FRQQHFWHG�GLVDELOLW\�DQG�GHDWK�FRPSHQVDWLRQ�³EDVHG�RQ�D�YHWHUDQ¶V�H[SRVXUH�

GXULQJ�VHUYLFH�«�LQ�WKH�5HSXEOLF�RI�9LHWQDP�GXULQJ�WKH�9LHWQDP�HUD�WR�DQ�KHUELFLGH�FRQWDLQLQJ�

GLR[LQ�´��Id.�����6WDW��DW��������,Q�������DIWHU�FRPSOHWLRQ�RI�WKH�UXOHPDNLQJ�SURFHHGLQJ��WKH�9$�

SURPXOJDWHG�D�ILQDO�UHJXODWLRQ�UHLWHUDWLQJ�LWV�SUHYLRXV�SRVLWLRQ²WKDW�RQO\�RQH�GLVHDVH��FKORUDFQH��

KDG�D�FDXVH�DQG�HIIHFW�UHODWLRQVKLS�ZLWK�H[SRVXUH�WR�KHUELFLGHV���See����&�)�5���������D�G���������

�³5XOH������D�G�´���

B. The Court Certifies this Case as a Class Action and Invalidates the VA’s 
Agent Orange Compensation Regulation 

6KRUWO\�WKHUHDIWHU��VHYHUDO�9LHWQDP�YHWHUDQV�DQG�WKHLU�VXUYLYRUV�EURXJKW�WKLV�FODVV�DFWLRQ�

ODZVXLW�WR�FKDOOHQJH�5XOH������D�G�²WKH�9$¶V�$JHQW�2UDQJH�FRPSHQVDWLRQ�UXOH�GHYHORSHG�

SXUVXDQW�WR�WKH�'LR[LQ�$FW���Nehmer I,�����)��6XSS��DW�����������,Q�������WKLV�&RXUW�FHUWLILHG�D�

FODVV�RI�DOO�9LHWQDP�YHWHUDQV�DQG�WKHLU�VXUYLYRUV�ZKR�KDG�EHHQ�GHQLHG�YHWHUDQV¶�GLVDELOLW\�

EHQHILWV�IRU�D�FRQGLWLRQ�DOOHJHGO\�DVVRFLDWHG�ZLWK�KHUELFLGH�H[SRVXUH�RU�ZKR�ZRXOG�EH�HOLJLEOH�WR�

ILOH�D�FODLP�IRU�VXFK�EHQHILWV�LQ�WKH�IXWXUH���Nehmer Class Cert.������)�5�'��DW������������

,Q�������WKH�&RXUW�JUDQWHG�LQ�SDUW�3ODLQWLIIV¶�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�DQG�

LQYDOLGDWHG�WKH�SDUW�RI�5XOH������D�SURYLGLQJ�WKDW�QR�FRQGLWLRQ�RWKHU�WKDQ�FKORUDFQH�PHULWHG�

SUHVXPSWLYH�VHUYLFH�FRQQHFWLRQ�VWDWXV�GXH�WR�H[SRVXUH�WR�KHUELFLGHV�FRQWDLQLQJ�GLR[LQ���Nehmer I��

����)��6XSS��DW�������

C. The Agent Orange Act of 1991 

:KLOH�WKH�9$�ZDV�LQ�WKH�SURFHVV�RI�SURPXOJDWLQJ�UHJXODWLRQV�WR�UHSODFH�WKH�RQH�

LQYDOLGDWHG�E\�WKLV�&RXUW��&RQJUHVV�HQDFWHG�WKH�$JHQW�2UDQJH�$FW�RI�������³$JHQW�2UDQJH�$FW´����

3XE��/��1R�����±�������6WDW�����)HE������������now codified at����8�6�&���������E���RULJLQDOO\�

�������������������������������������������������
��6SHFLILFDOO\��WKLV�&RXUW�FHUWLILHG�D�FODVV�FRQVLVWLQJ�RI�³DOO�FXUUHQW�RU�IRUPHU�VHUYLFH�

PHPEHUV��RU�WKHLU�QH[W�RI�NLQ��D��ZKR�DUH�HOLJLEOH�WR�DSSO\�WR��ZKR�ZLOO�EHFRPH�HOLJLEOH�WR�DSSO\�
WR��RU�ZKR�KDYH�DQ�H[LVWLQJ�FODLP�SHQGLQJ�EHIRUH�WKH�9HWHUDQ¶V�$GPLQLVWUDWLRQ�IRU�VHUYLFH�
FRQQHFWHG�GLVDELOLWLHV�RU�GHDWKV�DULVLQJ�IURP�H[SRVXUH�GXULQJ�DFWLYH�GXW\�VHUYLFH�WR�KHUELFLGHV�
FRQWDLQLQJ�GLR[LQ�RU��E��ZKR�KDYH�KDG�D�FODLP�GHQLHG�E\�WKH�9$�IRU�VHUYLFH�FRQQHFWHG�GLVDELOLWLHV�
RU�GHDWKV�DULVLQJ�IURP�H[SRVXUH�GXULQJ�DFWLYH�GXW\�VHUYLFH�WR�KHUELFLGHV�FRQWDLQLQJ�GLR[LQ�´��
Nehmer Class Cert.������)�5�'��DW�����������
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FRGLILHG�DW�������E�����7KDW�$FW�SURYLGHV�WKDW�YHWHUDQV�ZKR�³VHUYHG�LQ�WKH�5HSXEOLF�RI�9LHWQDP´�

GXULQJ�WKH�9LHWQDP�HUD�³VKDOO�EH�SUHVXPHG�WR�KDYH�EHHQ�H[SRVHG�GXULQJ�VXFK�VHUYLFH´�WR�

KHUELFLGHV�FRQWDLQLQJ�GLR[LQ���Id.�DW��������D��	��I����7KH�$FW�DOVR�PDQGDWHV�WKDW�WKH�9$�DFFRUG�

VHUYLFH�FRQQHFWLRQ�VWDWXV�WR�WKUHH�GLVHDVHV²QRQ�+RGJNLQ¶V�O\PSKRPD��VRIW�WLVVXH�VDUFRPDV��DQG�

FKORUDFQH��id. DW��������D�����&�²LI�PDQLIHVW�E\�D�YHWHUDQ�ZKR�³VHUYHG�LQ�WKH�5HSXEOLF�RI�

9LHWQDP´�GXULQJ�WKH�9LHWQDP�HUD���Id. DW��������D�����%����)LQDOO\��WKH�$FW�KROGV�WKDW�ZKHQHYHU�

WKH�9$�6HFUHWDU\�GHWHUPLQHV�WKDW�D�³SRVLWLYH�DVVRFLDWLRQ�H[LVWV�EHWZHHQ´�H[SRVXUH�WR�KHUELFLGHV�

DQG�D�GLVHDVH��³WKH�6HFUHWDU\�VKDOO�SUHVFULEH�UHJXODWLRQV�SURYLGLQJ�WKDW�D�SUHVXPSWLRQ�RI�VHUYLFH�

FRQQHFWLRQ�LV�ZDUUDQWHG�IRU�WKDW�GLVHDVH´�GXH�WR�KHUELFLGH�H[SRVXUH���Id. DW��������E������

D. The Consent Decree 

7KUHH�PRQWKV�DIWHU�WKH�$JHQW�2UDQJH�$FW�EHFDPH�ODZ��WKH�SDUWLHV�WR�WKLV�FODVV�DFWLRQ�

HQWHUHG�LQWR�WKH�FRXUW�DSSURYHG�&RQVHQW�'HFUHH���6SDWDUR�'HFO�������([�����&RQVHQW�'HFUHH���

$PRQJ�RWKHU�WKLQJV��WKH�&RQVHQW�'HFUHH�SURYLGHV�WKDW�³>D@V�VRRQ�DV�D�ILQDO�UXOH�LV�LVVXHG�VHUYLFH�

FRQQHFWLQJ��EDVHG�RQ�GLR[LQ�H[SRVXUH����������DQ\�������GLVHDVH�LQ�WKH�IXWXUH�SXUVXDQW�WR�WKH�$JHQW�

2UDQJH�$FW�RI�������������WKH�9$�VKDOO�SURPSWO\�WKHUHDIWHU´��D��LGHQWLI\�DOO�FODVV�PHPEHUV�ZKR�

SUHYLRXVO\�ILOHG�D�GLVDELOLW\�RU�GHDWK�FRPSHQVDWLRQ�FODLP�EDVHG�RQ�VXFK�GLVHDVH���E��UHDGMXGLFDWH�

WKDW�FODLP�XQGHU�WKH�QHZ�UXOH��DQG��F��LI�WKH�FODLP�LV�JUDQWHG��DVVLJQ�DV�WKH�HIIHFWLYH�GDWH�WKH�GDWH�

WKH�9$�UHFHLYHG�WKH�FODLP�RU�WKH�GDWH�WKH�FODLPDQW�EHFDPH�GLVDEOHG�RU�GHDWK�RFFXUUHG��ZKLFKHYHU�

LV�ODWHU���See�6SDWDUR�'HFO�������([�����&RQVHQW�'HFUHH�DW����������

E. Plaintiffs’ First Motion to Enforce the Consent Decree 

,Q�WKH�ILUVW�ILYH�\HDUV�IROORZLQJ�WKH�&RQVHQW�'HFUHH��WKH�9$�DPHQGHG�LWV�UHJXODWLRQV�XQGHU�

WKH�$JHQW�2UDQJH�$FW�WR�SURYLGH�VHUYLFH�FRQQHFWLRQ�IRU�QLQH�DGGLWLRQDO�GLVHDVHV�EDVHG�RQ�

KHUELFLGH�H[SRVXUH��QRQ�+RGJNLQV�O\PSKRPD���VRIW�WLVVXH�VDUFRPDV���+RGJNLQ¶V�GLVHDVH���

PXOWLSOH�P\HORPD��OXQJ�FDQFHU��WUDFKHD�FDQFHU��ODU\Q[�FDQFHU��DQG�EURQFKXV�FDQFHU���DQG�SURVWDWH�

�������������������������������������������������
�����)HG��5HJ�����������2FW�������������codified at ���&�)�5������������������
�����&�)�5����������H���
�����)HG��5HJ����������)HE������������
�����)HG��5HJ�����������-XQH�����������see also ���&�)�5����������D�����LL����������
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FDQFHU�����See�Nehmer II�����)��6XSS��G�DW������Q����VXPPDUL]LQJ�WKH�9$¶V�FKDQJHV����$V�D�

FRQVHTXHQFH��WKHUH�ZHUH�PDQ\�FODVV�PHPEHUV�ZLWK�FODLPV�UHODWLQJ�WR�WKHVH�QLQH�GLVHDVHV�WKDW�KDG�

EHHQ�GHQLHG�before�WKH�9$�UHFRJQL]HG�WKH�GLVHDVH�ZDV�OLQNHG�WR�$JHQW�2UDQJH���See Nehmer�II��

���)��6XSS��G�DW��������8QGHU�WKH�&RQVHQW�'HFUHH��WKH\�ZHUH�RZHG�UHDGMXGLFDWLRQ�RI�WKRVH�

GHQLHG�FODLPV��

<HW��LQ�������WKH�9$�LVVXHG�ELQGLQJ�LQVWUXFWLRQV�QDUURZO\�FRQVWUXLQJ�WKH�9$¶V�REOLJDWLRQV�

XQGHU�WKH�&RQVHQW�'HFUHH���See 9HW��$II��2S��*HQ�&RXQV��3UHF��������������:/�����������

�'�9�$��-XQH�����������LQFOXGLQJ�WKLV�LQWHUSUHWDWLRQ����7KH�9$�WRRN�WKH�SRVLWLRQ�WKDW�WKH�&RQVHQW�

'HFUHH�GRHV�QRW�UHTXLUH�WKH�9$�WR�UHDGMXGLFDWH�DQG�SD\�FRPSHQVDWLRQ�UHWURDFWLYH�WR�WKH�GDWH�RI�D�

SULRU�FODLP�EDVHG�RQ�D�GLVHDVH�ODWHU�UHFRJQL]HG�DV�$JHQW�2UDQJH�UHODWHG�XQOHVV�����WKH�SULRU�FODLP�

expressly alleged�WKDW�$JHQW�2UDQJH��RU�KHUELFLGHV��ZDV�D�IDFWRU�LQ�WKH�YHWHUDQ¶V�GHDWK�RU�LQMXU\��

RU�����WKH�9$¶V�GHQLDO�RI�WKH�EHQHILWV�expressly cited�WR�WKH�UHJXODWLRQ�LQYDOLGDWHG�E\�WKLV�&RXUW�DV�

JURXQGV�IRU�WKH�GHQLDO���3ODLQWLIIV�FKDOOHQJHG�WKLV�FRQVWUXFWLRQ�RI�WKH�&RQVHQW�'HFUHH���7KH�&RXUW�

JUDQWHG�3ODLQWLIIV¶�HQIRUFHPHQW�PRWLRQ��KROGLQJ�WKDW�WKH�9$¶V�LQWHUSUHWDWLRQ�YLRODWHG�WKH�&RQVHQW�

'HFUHH�DQG�DOVR�JUDQWHG�3ODLQWLIIV¶�UHTXHVW�IRU�GLVFRYHU\�WR�DVVLVW�WKHP�LQ�LGHQWLI\LQJ�RWKHU�FODVV�

PHPEHUV�DGYHUVHO\�DIIHFWHG�E\�WKH�LQYDOLGDWHG�WKH�9$�FRQVWUXFWLRQ�RI�WKH�&RQVHQW�'HFUHH���

Nehmer II�����)��6XSS���G�DW�������

%HWZHHQ������DQG�������&ODVV�&RXQVHO�LGHQWLILHG�WKURXJK�GLVFRYHU\�DSSUR[LPDWHO\�������

FODVV�PHPEHUV�ZKR�KDG�EHHQ�GHQLHG�UHWURDFWLYH�GLVDELOLW\�RU�GHDWK�FRPSHQVDWLRQ�EDVHG�RQ�WKHLU�

SULRU�FODLPV��LQ�YLRODWLRQ�RI�WKH�&RQVHQW�'HFUHH���3XUVXDQW�WR�6SDWDUR�'HFO�������([�����'NW��1R��

�����6WLSXODWLRQ�DQG�2UGHU�6HWWLQJ�D�7LPHWDEOH�IRU�3URPSWO\�3D\LQJ�&ODVV�0HPEHUV�5HWURDFWLYH�

%HQHILWV�DSSURYHG�E\�WKLV�&RXUW�RQ�)HEUXDU\�����������³WKH������7LPHWDEOH�2UGHU´����

&ODVV�&RXQVHO�SHULRGLFDOO\�VHQW�ZULWWHQ�FRPSODLQWV�WR�WKH�'HSDUWPHQW�RI�-XVWLFH�LGHQWLI\LQJ�WKHVH�

FODVV�PHPEHUV�DQG�WKH�EHQHILWV�WR�ZKLFK�WKH\�ZHUH�ZURQJO\�GHQLHG�LQ�YLRODWLRQ�RI�WKH�&RQVHQW�

'HFUHH���7KH�9$�DJUHHG�WKDW�DSSUR[LPDWHO\�������RI�WKHVH�������FODVV�PHPEHUV�ZHUH�HQWLWOHG�WR�

DGGLWLRQDO�UHWURDFWLYH�GLVDELOLW\�RU�GHDWK�FRPSHQVDWLRQ�XQGHU�WKH�&RQVHQW�'HFUHH�DQG�SDLG�WKHP�

DQ�DJJUHJDWH�RI�����PLOOLRQ�LQ�WD[�IUHH�FRPSHQVDWLRQ���See 6SDWDUR�'HFO�������

�������������������������������������������������
�����)HG��5HJ�����������1RY������������
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F. Plaintiffs’ Second Motion to Enforce the Consent Decree 

,Q�������3ODLQWLIIV�ILOHG�WKHLU�VHFRQG�HQIRUFHPHQW�PRWLRQ�WR�FKDOOHQJH�WZR�DGGLWLRQDO�9$�

LQWHUSUHWDWLRQV�RI�WKH�&RQVHQW�'HFUHH���6SDWDUR�'HFO�������([�����6HFRQG�(QIRUFHPHQW�0RWLRQ���

7KH�ILUVW�FKDOOHQJHG�LQWHUSUHWDWLRQ�LQYROYHG�FODLPV�ILOHG�E\�FODVV�PHPEHUV�EDVHG�RQ�SURVWDWH�

FDQFHU���,Q�������WKH�9$�KDG�LVVXHG�D�UHJXODWLRQ�GHQ\LQJ�D�OLQN�EHWZHHQ�$JHQW�2UDQJH�DQG�

SURVWDWH�FDQFHU��EXW�LQ�������XSRQ�QHZ�HYLGHQFH��WKH�9$�DPHQGHG�LWV�UHJXODWLRQ�XQGHU�WKH�$JHQW�

2UDQJH�$FW�WR�SURYLGH�VHUYLFH�FRQQHFWLRQ�IRU�SURVWDWH�FDQFHU�EDVHG�RQ�KHUELFLGH�H[SRVXUH��\HW��

WKH�9$�GLG�QRW�UHDGMXGLFDWH�VRPH�RI�WKH�FODLPV�GHQLHG�XQGHU�WKH�SULRU�UHJXODWLRQ�  Nehmer v. 

Veterans’ Admin. of Gov’t of U.S.������)��G��������������WK�&LU���������³Nehmer III´����3ODLQWLIIV�

FKDOOHQJHG�WKH�LQWHUSUHWDWLRQ�FRQWDLQHG�LQ�WKH������9$�GLUHFWLYH�WKDW�SURVWDWH�FDQFHU�FODLPDQWV�

ZHUH�QRW�HQWLWOHG�WR�WKH�IDYRUDEOH�HIIHFWLYH�GDWH�UXOHV�LQ�WKH�&RQVHQW�'HFUHH�LI�WKH�LQLWLDO�GLVDELOLW\�

RU�GHDWK�EHQHILW�FODLPV�EDVHG�RQ�SURVWDWH�FDQFHU�ZDV�GHQLHG�RQ�RU�DIWHU�-DQXDU\�����������

&ODVV�&RXQVHO�LGHQWLILHG�RYHU�������9LHWQDP�YHWHUDQV�DQG�VXUYLYLQJ�IDPLO\�PHPEHUV�VXIIHULQJ�

IURP�SURVWDWH�FDQFHU�ZKR�KDG�EHHQ�GHQLHG�UHWURDFWLYH�EHQHILWV�XQGHU�WKLV�XQIDYRUDEOH�9$�

LQWHUSUHWDWLRQ���See 6SDWDUR�'HFO�������

7KH�RWKHU�IRFXV�RI�WKH�VHFRQG�HQIRUFHPHQW�PRWLRQ�ZDV�WKH�9$¶V�DSSOLFDWLRQ�RI�WKH�

&RQVHQW�'HFUHH�LQ�WKH�IROORZLQJ�FRPPRQ�VFHQDULR������WKH�9$�DPHQGV�LWV�UHJXODWLRQV�XQGHU�WKH�

$JHQW�2UDQJH�$FW�WR�DGG�D�GLVHDVH�DV�KHUELFLGH�UHODWHG������XQGHU�WKH�&RQVHQW�'HFUHH��WKH�9$�

WKHQ�LGHQWLILHV�DQG�UHDGMXGLFDWHV�D�SDVW�FODLP�E\�D�9LHWQDP�YHWHUDQ�IRU�WKH�QHZO\�DGGHG�GLVHDVH��

����WKLV�Nehmer�UHDGMXGLFDWLRQ�UHVXOWV�LQ�DQ�DZDUG�RI�UHWURDFWLYH�FRPSHQVDWLRQ�WR�WKH�YHWHUDQ��EXW�

����WKH�YHWHUDQ�GLHV�EHIRUH�WKH�9$�LV�UHDG\�WR�PDNH�SD\PHQW�RI�WKH�UHWURDFWLYH�FRPSHQVDWLRQ�WR�

WKH�YHWHUDQ���&ODVV�FRXQVHO�GLVFRYHUHG�WKDW�WKH�9$�LQWHUSUHWHG�WKH�&RQVHQW�'HFUHH�WR�DOORZ�LW�WR�

NHHS�WKH�UHWURDFWLYH�FRPSHQVDWLRQ�DZDUGHG�LQ�WKLV�VLWXDWLRQ��UDWKHU�WKDQ�SD\�LW�WR�WKH�YHWHUDQ¶V�

HVWDWH���7KLV�&RXUW�UXOHG�WKDW�ERWK�WKH�9$¶V�UHIXVDO�WR�SD\�UHWURDFWLYH�FRPSHQVDWLRQ�WR�WKHVH�

SURVWDWH�FDQFHU�FODLPDQWV�DQG�WKH�HVWDWHV�RI�GHFHDVHG�YHWHUDQV�YLRODWHG�WKH�&RQVHQW�'HFUHH���

6SDWDUR�'HFO�������([�����6HFRQG�(QIRUFHPHQW�2UGHU��

7KH�1LQWK�&LUFXLW�DIILUPHG�LQ�Nehmer III���,Q�Nehmer III��WKH�&RXUW�UHMHFWHG�WKH�9$¶V�

DUJXPHQW�WKDW�LW�ZDV�QRW�UHTXLUHG�WR�SD\�UHWURDFWLYH�SURVWDWH�FDQFHU�EHQHILWV�WR�FODLPDQWV�ZKRVH�
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FODLPV�ZHUH�GHQLHG�RQ�WKH�EDVLV�RI�WKH������UHJXODWLRQ�������)��G�DW�����������7KH�9$�SDLG�DQ�

DJJUHJDWH�RI�QHDUO\����PLOOLRQ�LQ�UHWURDFWLYH�FRPSHQVDWLRQ�WR�������9LHWQDP�YHWHUDQV�DQG�

VXUYLYLQJ�IDPLO\�PHPEHUV�ZKR�KDG�ILOHG�FODLPV�EDVHG�RQ�SURVWDWH�FDQFHU�WKDW�ZHUH�GHQLHG�DIWHU�

-DQXDU\�����������See 6SDWDUR�'HFO��������7KH�&RXUW�DOVR�UHMHFWHG�WKH�9$¶V�DUJXPHQW�³WKDW�LW�QHHG�

QRW�SD\�WR�WKH�HVWDWHV�RI�GHFHDVHG�YHWHUDQV�DOO�DFFUXHG�UHWURDFWLYH�EHQHILWV�RZHG�WR�WKH�YHWHUDQV�

XQGHU�WKH�>&RQVHQW�'HFUHH@�´��Nehmer III������)��G�DW�������see�also 6SDWDUR�'HFO�������([���, 

�����7LPHWDEOH�2UGHU��RXWOLQLQJ�SURFHVV�WR�QRWLI\�WKH�HVWDWHV�RI�UHWURDFWLYH�EHQHILWV�RZHG���c.f.��

���&�)�5����������I���FRGLI\LQJ�WKH�6WLSXODWLRQ�DQG�2UGHU���

G. Plaintiffs’ Third Motion to Enforce the Consent Decree 

,Q�������3ODLQWLIIV�DJDLQ�KDG�WR�FRPH�WR�WKLV�&RXUW��IRU�LWV�WKLUG�HQIRUFHPHQW�DFWLRQ��WKLV�

WLPH�UHJDUGLQJ�OHXNHPLD���See 6SDWDUR�'HFO��������([V���������7KLUG�(QIRUFHPHQW�0RWLRQ�� 

,Q�������WKH�9$�DPHQGHG�LWV�UHJXODWLRQV�XQGHU�WKH�$JHQW�2UDQJH�$FW�WR�DGG�FKURQLF�O\PSKRF\WLF�

OHXNHPLD��³&//´��DV�D�GLVHDVH�SUHVXPSWLYHO\�VHUYLFH�FRQQHFWHG�GXH�WR�KHUELFLGH�H[SRVXUH���,Q�

WKDW�ILQDO�UXOH��KRZHYHU��WKH�9$�XQLODWHUDOO\�DQQRXQFHG�WKH�SURSRVLWLRQ�WKDW�WKH�&RQVHQW�'HFUHH�

GLG�not�DSSO\�WR�EHQHILW�FODLPV�EDVHG�RQ�D�GLVHDVH�IRU�ZKLFK�WKH�9$�HVWDEOLVKHV�VHUYLFH�

FRQQHFWLRQ�after�6HSWHPEHU�����������WKH�RULJLQDO�HIIHFWLYH�VXQVHW�GDWH�RI�WKH�$JHQW�2UDQJH�$FW��

���8�6�&���������H�����See Disease Associated with Exposure to Certain Herbicide Agents: 

Chronic Lymphocytic Leukemia�����)HG��5HJ�������������������2FW�������������7KXV��WKH�9$�

GHFODUHG�WKDW�LW�ZRXOG�QRW�LGHQWLI\�DQG�UHDGMXGLFDWH�GLVDELOLW\�DQG�GHDWK�FRPSHQVDWLRQ�FODLPV�

EDVHG�RQ�&//�WKDW�ZHUH�ILQDOO\�GHQLHG�SULRU�WR�WKH������&//�UXOH�FKDQJH���1RU�ZRXOG�WKH�9$�SD\�

UHWURDFWLYH�GLVDELOLW\�DQG�GHDWK�FRPSHQVDWLRQ�EDVHG�RQ�WKHVH�SULRU�&//�FODLPV��

,Q�UHVSRQVH�WR�3ODLQWLIIV¶�WKLUG�HQIRUFHPHQW�PRWLRQ��WKH�9$�WRRN�WKH�SRVLWLRQ�WKDW�VLPSO\�

LQFOXGLQJ�LWV�LQWHUSUHWDWLRQ�RI�WKH�&RQVHQW�'HFUHH�LQ�D�UHJXODWLRQ�UREEHG�WKLV�&RXUW�RI�WKH�SRZHU�

WR�LQWHUSUHW�LWV�RZQ�'HFUHH��DQG�WKDW�WKH�FODVV�PHPEHUV¶�RQO\�UHFRXUVH�ZDV�WR�FKDOOHQJH�WKH�

UHJXODWLRQ�LQ�WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�)HGHUDO�&LUFXLW�XQGHU����8�6�&����������

7KLV�&RXUW�GLVDJUHHG���,Q�������WKLV�&RXUW�UHMHFWHG�WKH�9$¶V�FODLP�WKDW�LW�ORVW�MXULVGLFWLRQ�WR�

LQWHUSUHW�WKH�2UGHU��DQG��RQ�WKH�PHULWV��DJUHHG�ZLWK�WKH�3ODLQWLII�FODVV�WKDW�WKH�&RQVHQW�'HFUHH�

DSSOLHV�QRW�RQO\�WR�&//�FODLPV��EXW�WR�FODLPV�IRU�DQ\�GLVHDVH�WKH�9$�PD\�VHUYLFH�FRQQHFW�GXH�WR�
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KHUELFLGH�H[SRVXUH�XQWLO�6HSWHPEHU�����������ZKHQ�WKH������$FW�ZDV�DW�WKDW�WLPH�VHW�WR�H[SLUH�  

'NW��1R�������2UGHU�*UDQWLQJ�3ODLQWLIIV¶�0RWLRQ�IRU�&ODULILFDWLRQ��ILOHG��'HF�����������DW�
�����

7KH�9$�DSSHDOHG�WR�WKH�1LQWK�&LUFXLW��ZKLFK�DIILUPHG��DJDLQ��WKLV�&RXUW¶V�HQIRUFHPHQW�RI�

WKH�&RQVHQW�'HFUHH���Nehmer IV������)��G�DW����������7KH�1LQWK�&LUFXLW�UXOHG�WKDW�WKH�9$�ODFNHG�

³WKH�ULJKW�WR�XQLODWHUDOO\�ZLWKGUDZ�WKH�MXULVGLFWLRQ�RI�WKH�GLVWULFW�FRXUW�DQG�RI�WKLV�FLUFXLW�´��Id��

DW�������2Q�WKH�PHULWV��WKH�&RXUW�IRXQG�WKH�³&RQVHQW�'HFUHH�LV�SODLQ�RQ�LWV�IDFH��WKH�9$�PXVW�

UHFRQVLGHU�WKH�SUHYLRXV�GHQLDO�RI�D�FODLP�RI�D�YHWHUDQ�VXIIHULQJ�IURP�D�GLVHDVH�GHWHUPLQHG�E\�WKH�

9$�WR�EH�VHUYLFH�FRQQHFWHG�UHJDUGOHVV�RI�ZKHQ�WKH�GHWHUPLQDWLRQ�LV�PDGH��VR�ORQJ�DV�WKDW�

GHWHUPLQDWLRQ�LV�PDGH�SXUVXDQW�WR����8�6�&���������E��´��Id.�DW�������

H. Additional Enforcement Activities Since 2010 

'HVSLWH�EHLQJ�FKDVWLVHG�E\�WKH�1LQWK�&LUFXLW�LQ�Nehmer IV²see Nehmer IV������)��G�DW�

�����³,W�LV�D�GLVWXUELQJ�VWRU\��DQG�WKH�SHUIRUPDQFH�RI�WKH�8QLWHG�6WDWHV�'HSDUWPHQW�RI�9HWHUDQV�

$IIDLUV��9$��KDV�FRQWULEXWHG�VXEVWDQWLDOO\�WR�RXU�VHQVH�RI�QDWLRQDO�VKDPH´�²WKH�9$�FRQWLQXHG�WR�

YLRODWH�WKH�&RQVHQW�'HFUHH���,Q�������WKH�9$�DPHQGHG�LWV�UHJXODWLRQV�SXUVXDQW�WR�WKH�$JHQW�

2UDQJH�$FW�WR�UHFRJQL]H�WKUHH�QHZ�GLVHDVHV��LVFKHPLF�KHDUW�GLVHDVH��3DUNLQVRQ¶V�GLVHDVH��DQG�

FKURQLF�%�&HOO�OHXNHPLDV��DV�SUHVXPSWLYHO\�VHUYLFH�FRQQHFWHG�EDVHG�RQ�KHUELFLGH�H[SRVXUH���7KH�

9$�LGHQWLILHG�PRUH�WKDQ���������9LHWQDP�YHWHUDQV�DQG�VXUYLYLQJ�IDPLO\�PHPEHUV�ZKRVH�SULRU�

FODLPV�IRU�RQH�RI�WKH�WKUHH�QHZO\�DGGHG�GLVHDVHV�WKH�9$�ZDV�UHTXLUHG�WR�UHDGMXGLFDWH�SXUVXDQW�WR�

WKH�WHUPV�RI�WKH�&RQVHQW�'HFUHH���See�6SDWDUR�'HFO���������&ODVV�&RXQVHO�GLVFRYHUHG�WKDW�VKRUWO\�

EHIRUH�WKH�9$�VWDUWHG�WR�FRQGXFW�WKHVH���������UHDGMXGLFDWLRQV��WKH�9$�KDG�WUDLQHG�LWV�

DGMXGLFDWRUV�LQ�KRZ�WR�GHFLGH�Nehmer�UHDGMXGLFDWLRQV�WKURXJK�ERWK�D�ZULWWHQ�Nehmer�WUDLQLQJ�

JXLGH�DQG�D�Nehmer�YLGHRWDSH�JXLGH���8QIRUWXQDWHO\��ERWK�VHWV�RI�LQVWUXFWLRQV�FRQWDLQHG�JXLGDQFH�

WKDW�LWVHOI�YLRODWHG�WKH�&RQVHQW�'HFUHH���$IWHU�&ODVV�&RXQVHO�FRPSODLQHG��WKH�9$�EHODWHGO\�
�������������������������������������������������

��$IWHU�WKH�9$�DGGHG�&//�WR�WKH�OLVW�RI�$JHQW�2UDQJH�UHODWHG�GLVHDVHV�LQ�������WKH�9$�
DPHQGHG�LWV�UHJXODWLRQV�SXUVXDQW�WR�WKH�$JHQW�2UDQJH�$FW�WR�DGG�WKH�IROORZLQJ�GLVHDVHV�DV�UHODWHG�
WR�KHUELFLGH�H[SRVXUH��SULPDU\�$/�DP\ORLGRVLV�LQ�������LVFKHPLF�KHDUW�GLVHDVH�LQ�������FKURQLF�
%�FHOO�OHXNHPLDV�LQ�������DQG�3DUNLQVRQ¶V�GLVHDVH�LQ��������7KH�9$�KDV�WKXV�IDU�SDLG�SXUVXDQW�WR�
WKH�&RQVHQW�'HFUHH�PRUH�WKDQ������ELOOLRQ�LQ�UHWURDFWLYH�FRPSHQVDWLRQ�IRU�WKHVH�IRXU�GLVHDVHV���
See 6SDWDUR�'HFO���������1RQH�RI�WKLV������ELOOLRQ�ZRXOG�KDYH�EHHQ�SDLG�WR�9LHWQDP�YHWHUDQV�DQG�
WKHLU�VXUYLYLQJ�IDPLO\�PHPEHUV�LI�WKH�9$�KDG�SUHYDLOHG��LQVWHDG�RI�ORVW��RQ�LWV�DSSHDO�WR�WKH�1LQWK�
&LUFXLW��
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FLUFXODWHG�D�ZULWWHQ�FRUUHFWLRQ�QRWLFH��EXW�QRW�D�FRUUHFWHG�YLGHRWDSH���EXW�WKH�GDPDJH�KDG�EHHQ�

GRQH���See�6SDWDUR�'HFO��������$IWHU�FRQGXFWLQJ�GLVFRYHU\��DQG�FRPPXQLFDWLQJ�ZLWK�FODVV�

PHPEHUV��IURP�-XO\������WR�)HEUXDU\�������&ODVV�&RXQVHO�ILOHG�PRUH�WKDQ�RQH�WKRXVDQG�

LQGLYLGXDO�FRPSODLQWV�ZLWK�WKH�'HSDUWPHQW�RI�-XVWLFH�SXUVXDQW�WR�WKH������7LPHWDEOH�2UGHU�

FKDOOHQJLQJ�D�FODVV�PHPEHU¶V�Nehmer�UHDGMXGLFDWLRQ�GHFLVLRQ�RQ�WKH�JURXQG�WKDW�9$�GHQLHG�WKH�

FODVV�PHPEHU�WKH�DPRXQW�RI�UHWURDFWLYH�GLVDELOLW\�RU�GHDWK�FRPSHQVDWLRQ�UHTXLUHG�E\�WKH�&RQVHQW�

'HFUHH���6SDWDUR�'HFO����������

&ODVV�&RXQVHO�DOVR�GLVFRYHUHG�DQRWKHU�V\VWHPLF�YLRODWLRQ�RI�WKH�&RQVHQW�'HFUHH�LQ�

Nehmer�UHDGMXGLFDWLRQV�IRU�FODVV�PHPEHUV�ZKR�DUH�PLOLWDU\�UHWLUHHV���,Q�PRVW�RI�WKHVH�FDVHV��WKH�

9$�DJUHHG�LQ�LWV�Nehmer�UHDGMXGLFDWLRQ�GHFLVLRQ�WKDW�WKH�UHWLUHH�ZDV�RZHG�UHWURDFWLYH�GLVDELOLW\�

FRPSHQVDWLRQ�XQGHU�WKH�&RQVHQW�'HFUHH��EXW��VWDUWLQJ�LQ�-XO\�������WKH�9$�QRQHWKHOHVV�LQIRUPHG�

WKH�YHWHUDQ�WKDW�LW�ZDV�ZLWKKROGLQJ�WKLV�PRQH\�EHFDXVH�����WKH�YHWHUDQ�KDG�EHHQ�LQ�UHFHLSW�RI�

PLOLWDU\�UHWLUHG�SD\�DQG�����XQGHU�ODZ��PLOLWDU\�UHWLUHHV�FDQQRW�UHFHLYH�ERWK�9$�GLVDELOLW\�

FRPSHQVDWLRQ�DQG�PLOLWDU\�UHWLUHG�SD\���6SDWDUR�'HFO��������<HW��WKH�9$¶V�ZLWKKROGLQJ�LQ�Nehmer�

EHJDQ�LQ�������PDQ\�\HDUV�DIWHU�&RQJUHVV�DPHQGHG�WKH�ODZ�VR�WKDW�PDQ\�PLOLWDU\�UHWLUHHV�FRXOG�

UHFHLYH�ERWK�WKH�IXOO�DPRXQW�RI�WKH�9$�GLVDELOLW\�FRPSHQVDWLRQ�DQG�WKH�IXOO�DPRXQW�RI�PLOLWDU\�

UHWLUHG�SD\���See����8�6�&�����������$JDLQ�XVLQJ�WKH�ZULWWHQ�FRPSODLQW�SURFHVV��&ODVV�&RXQVHO�

ILOHG�FRPSODLQWV�RQ�EHKDOI�RI�PRUH�WKDQ�RQH�WKRXVDQG�FODVV�PHPEHUV�UHWLUHHV��RU�WKHLU�VXUYLYLQJ�

IDPLO\�PHPEHUV��ZKRVH�UHWURDFWLYH�FRPSHQVDWLRQ�KDG�EHHQ�ZURQJIXOO\�ZLWKKHOG���See 6SDWDUR�

'HFO��������$V�D�UHVXOW�RI�WKH�ZULWWHQ�FRPSODLQWV�WKDW�FODVV�FRXQVHO�VXEPLWWHG�WR�WKH�'HSDUWPHQW�RI�

-XVWLFH�UHJDUGLQJ�PRUH�WKDQ�������FODVV�PHPEHUV�VXEMHFW�WR�RQH�RI�WKH�WZR�DIRUHPHQWLRQHG�

V\VWHPLF�YLRODWLRQV�RI�WKH�&RQVHQW�'HFUHH��WKH�9$�SDLG�DQ�DJJUHJDWH�RI�PRUH�WKDQ�����PLOOLRQ�LQ�

UHWURDFWLYH�FRPSHQVDWLRQ���See�id.�

III. ARGUMENT 

A. Introduction 

7KLV�IRXUWK�PRWLRQ�IRU�HQIRUFHPHQW�RI�WKH�&RQVHQW�'HFUHH�VHHNV�LQMXQFWLYH�UHOLHI�WR�

UHPHG\�WKH�9$¶V�IDLOXUH�WR�FRPSO\�ZLWK�LWV�REOLJDWLRQV�XQGHU�WKH�&RQVHQW�'HFUHH�WR�³%OXH�:DWHU�

9LHWQDP�YHWHUDQV�´��³%OXH�:DWHU�9LHWQDP�YHWHUDQV´�LV�WKH�WHUP�RI�DUW�WKDW�KDV�FRPH�WR�EH�XVHG�IRU�
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WKRVH�YHWHUDQV�ZKRVH�PLOLWDU\�VHUYLFH�LQFOXGHG�VHUYLFH�DERDUG�D�VKLS�WKDW�ZDV�ORFDWHG�LQ�WKH�

WHUULWRULDO�ZDWHUV�RI�WKH�5HSXEOLF�RI�9LHWQDP�GXULQJ�WKH�9LHWQDP�HUD��

:KHQ�WKH�SDUWLHV�VLJQHG�DQG�WKH�&RXUW�DSSURYHG�WKH�&RQVHQW�'HFUHH�LQ�������LW�UHTXLUHG�

WKH�9$�WR�WDNH�WKH�VDPH�DFWLRQV�IRU�DOO�9LHWQDP�YHWHUDQV��ERWK�WKRVH�ZKR�VHW�IRRW�RQ�WKH�ODQG�

PDVV�RI�WKH�5HSXEOLF�RI�9LHWQDP�DQG�WKRVH�ZKR�VHUYHG�LQ�WKH�WHUULWRULDO�VHDV�RI�WKH�5HSXEOLF�RI�

9LHWQDP���,Q�IDFW��GXULQJ�WKH�GHFDGH�IROORZLQJ�WKH�&RQVHQW�'HFUHH��WKH�9$�DSSOLHG�WKH�WHUPV�RI�

WKH�&RQVHQW�'HFUHH�WR�Nehmer�%OXH�:DWHU�9LHWQDP�YHWHUDQV��

,Q�������KRZHYHU��WKH�9$�EHJDQ�D�ORQJ�FDPSDLJQ�WR�GHQ\�%OXH�:DWHU�9LHWQDP�YHWHUDQ�

FODVV�PHPEHUV�WKH�UHWURDFWLYH�FRPSHQVDWLRQ�WKDW�VKRXOG�KDYH�EHHQ�WKHLUV�E\�YLUWXH�RI�WKH�&RQVHQW�

'HFUHH���,Q�WKDW�\HDU��WKH�9$�FKDQJHG�LWV�ORQJ�KHOG��DQG�FRUUHFW��SRVLWLRQ�WKDW�WKH�VHUYLFH�RI�%OXH�

:DWHU�9LHWQDP�YHWHUDQV�FRXQWHG�DV�³VHUYLFH�LQ�WKH�5HSXEOLF�RI�9LHWQDP´�ZLWKLQ�WKH�PHDQLQJ�RI�

WKH�$JHQW�2UDQJH�$FW�RI�����²WKH�$FW�H[SUHVVO\�LQFRUSRUDWHG�LQWR�WKH�&RQVHQW�'HFUHH���$V�D�

UHVXOW��ZKHQ��DIWHU�������WKH�9$�DGGHG�QHZ�GLVHDVHV�DV�UHODWHG�WR�KHUELFLGH�H[SRVXUH�XQGHU�WKH�

$JHQW�2UDQJH�$FW��WKH�9$�GHQLHG�WKH�UHWURDFWLYH�GLVDELOLW\�DQG�GHDWK�FRPSHQVDWLRQ�RZHG�XQGHU�

WKH�&RQVHQW�'HFUHH�WR�WKRXVDQGV�RI�%OXH�:DWHU�9LHWQDP�YHWHUDQV�DQG�WKHLU�VXUYLYRUV��

$IWHU�QHDUO\�WZR�GHFDGHV�RI�DFWLYLVP�E\�%OXH�:DWHU�9LHWQDP�YHWHUDQV�DQG�WKHLU�VXUYLYRUV��

LQ�������WKH�9$¶V�KXUWIXO�FDPSDLJQ�DJDLQVW�%OXH�:DWHU�9LHWQDP�YHWHUDQV�FDPH�WR�DQ�HQG���7KH�

8�6��&RXUW�RI�$SSHDOV�IRU�WKH�)HGHUDO�&LUFXLW��DFWLQJ�en banc��VWUXFN�GRZQ�WKH�9$¶V�PLVWDNHQ�

FRQVWUXFWLRQ�RI�WKH�$JHQW�2UDQJH�$FW�DQG�KHOG�WKDW�WKH�XQDPELJXRXV�LQWHQW�RI�&RQJUHVV�LQ�XVLQJ�

WKH�WHUP�³YHWHUDQ�ZKR���������VHUYHG�LQ�WKH�5HSXEOLF�RI�9LHWQDP´�LQ�WKH�$JHQW�2UDQJH�$FW�ZDV�WR�

LQFOXGH�DOO�%OXH�:DWHU�9LHWQDP�YHWHUDQV�LQ�WKDW�VWDWXWH¶V�SUHVXPSWLRQ�RI�H[SRVXUH�WR�KHUELFLGHV�

FRQWDLQLQJ�GLR[LQ���See Procopio������)��G�DW��������<HW��WKH�9$�KDV�QRW�\HW�UHDGMXGLFDWHG�WKH�

FODLPV�RI�WKH�WKRXVDQGV�RI�Nehmer�FODVV�PHPEHUV�ZKR�ZHUH�LPSURSHUO\�GHQLHG�EHQHILWV�VROHO\�

GXH�WR�WKH�9$¶V�LPSURSHU�H[FOXVLRQ�RI�%OXH�:DWHU�9LHWQDP�YHWHUDQV��

7KLV�PRWLRQ�VHHNV�DQ�2UGHU�UHTXLULQJ�WKH�9$�WR�UHPHG\�LWV�SDVW�XQODZIXO�UHIXVDO�WR�SD\�

WKH�UHWURDFWLYH�FRPSHQVDWLRQ�UHTXLUHG�E\�WKH�&RQVHQW�'HFUHH�WR�%OXH�:DWHU�9LHWQDP�YHWHUDQV�DQG�

WKHLU�VXUYLYRUV�RQ�WKH�PHULWOHVV�JURXQG�WKDW�WKH�&RQVHQW�'HFUHH�GRHV�QRW�FRYHU�FODVV�PHPEHUV�

ZKR�VHUYHG�ZLWKLQ�WKH�WHUULWRULDO�VHD�RI�9LHWQDP�GXULQJ�WKH�9LHWQDP�HUD�ZLWKRXW�HYHU�VHWWLQJ�IRRW�
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RQ�WKH�ODQG�PDVV��

B. The VA’s Obligations Under the Consent Decree to Blue Water Vietnam 
Veterans 

7KH�&RQVHQW�'HFUHH�SURYLVLRQV�WKDW�DUH�UHOHYDQW�KHUH�DUH�SDUDJUDSKV������ZKLFK�PDQGDWH�

WKDW�DV�VRRQ�DV�WKH�9$�LVVXHV�D�ILQDO�UXOH�SURYLGLQJ�SUHVXPSWLYH�VHUYLFH�FRQQHFWLRQ�IRU�DQ\�

GLVHDVH�SXUVXDQW�WR�WKH�$JHQW�2UDQJH�$FW��³WKH�9$�VKDOO�SURPSWO\�WKHUHDIWHU´��D��LGHQWLI\�DOO�FODVV�

PHPEHUV�ZKR�SUHYLRXVO\�ILOHG�D�GLVDELOLW\�RU�GHDWK�FRPSHQVDWLRQ�FODLP�EDVHG�RQ�VXFK�GLVHDVH��

�E��UHDGMXGLFDWH�HDFK�VXFK�FODLP�XQGHU�WKH�9$�UXOHV�DV�DPHQGHG��DQG��F��LI�WKH�FODLP�LV�JUDQWHG��

DVVLJQ�WKH�GDWH�WKH�9$�UHFHLYHG�WKH�SULRU�FODLP�DV�WKH�HIIHFWLYH�GDWH�RI�WKH�DZDUG���See�6SDWDUR�

'HFO�������([�����&RQVHQW�'HFUHH�DW����������

7KH�9$�LV�SODLQO\�UHTXLUHG�WR�FRPSO\�ZLWK�WKHVH��������UHTXLUHPHQWV�IRU�SULRU�FODLPV�ILOHG�

E\�%OXH�:DWHU�9LHWQDP�YHWHUDQV�DQG�WKHLU�VXUYLYRUV���)LUVW��WKH������'LR[LQ�$FW�DIIRUGHG�D�

SUHVXPSWLRQ�RI�H[SRVXUH�WR�KHUELFLGHV�FRQWDLQLQJ�GLR[LQ�WR�YHWHUDQV�ZKR�³VHUYHG�LQ�WKH�5HSXEOLF�

RI�9LHWQDP´�GXULQJ�WKH�9LHWQDP�HUD���3/���±�����+5��������2FWREHU��������������6WDW���������

�������7KH�9$�UHJXODWLRQ�WKDW�LPSOHPHQWHG�WKH�'LR[LQ�$FW�GHILQHG�WKH�VWDWXWRU\�SKUDVH�³VHUY>LFH@�

LQ�WKH�5HSXEOLF�RI�9LHWQDP´�WR�LQFOXGH�³VHUYLFH�LQ�WKH�ZDWHUV�RIIVKRUH�DQG�VHUYLFH�LQ�RWKHU�

ORFDWLRQV��LI�WKH�FRQGLWLRQV�RI�VHUYLFH�LQYROYHG�GXW\�RU�YLVLWDWLRQ�LQ�WKH�5HSXEOLF�RI�9LHWQDP�´�����

&�)�5���������D�D�������������see Procopio������)��G�DW����������KROGLQJ�WKDW�WKLV�UHJXODWLRQ�

LQFOXGHG�YHWHUDQV�ZKR�VHUYHG�LQ�WKH�WHUULWRULDO�ZDWHUV�RI�WKH�5HSXEOLF�RI�9LHWQDP����7KXV��1DY\�

YHWHUDQV�ZKR�VHUYHG�LQ�WKH�WHUULWRULDO�ZDWHUV�RI�9LHWQDP�ZHUH�FRYHUHG�E\�WKH�SUHVXPSWLRQ�RI�

KHUELFLGH�H[SRVXUH�LQ�WKH������'LR[LQ�$FW�DQG�LWV�LPSOHPHQWLQJ�9$�UHJXODWLRQ��

7KH�3ODLQWLIIV�LQ�Nehmer�FKDOOHQJHG�VXEVHFWLRQ��G��RI�WKDW�LPSOHPHQWLQJ�UHJXODWLRQ��ZKLFK�

SURYLGHG�WKDW�WKH�RQO\�GLVHDVH�WKDW�ZDUUDQWHG�VHUYLFH�FRQQHFWLRQ�GXH�WR�H[SRVXUH�WR�KHUELFLGHV�

FRQWDLQLQJ�GLR[LQ�LV�FKORUDFQH��D�VNLQ�GLVHDVH�������&�)�5���������D�G�����������3ODLQWLIIV�VRXJKW�

DQG�WKH�&RXUW�FHUWLILHG�D�FODVV�FRQVLVWLQJ�RI�DOO�³FXUUHQW�RU�IRUPHU�VHUYLFH�PHPEHUV��RU�WKHLU�QH[W�

RI�NLQ´�HOLJLEOH�IRU�EHQHILWV�³IRU�VHUYLFH�FRQQHFWHG�GLVDELOLWLHV�RU�GHDWKV�DULVLQJ�IURP�H[SRVXUH�

GXULQJ�DFWLYH�GXW\�VHUYLFH�WR�KHUELFLGHV�FRQWDLQLQJ�GLR[LQ�´��Nehmer Class Cert.������)�5�'��

DW�������*LYHQ�WKDW�����WKH�FKDOOHQJHG�UHJXODWLRQ�SURYLGHG�D�SUHVXPSWLRQ�RI�KHUELFLGH�H[SRVXUH�WR�
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%OXH�:DWHU�9LHWQDP�YHWHUDQV�DQG�����WKDW�SUHVXPSWLRQ�RI�H[SRVXUH�SODLQO\�PDGH�WKHVH�YHWHUDQV�

³HOLJLEOH´�IRU�VHUYLFH�FRQQHFWHG�GLVDELOLW\�EHQHILWV�UHVXOWLQJ�IURP�KHUELFLGH�H[SRVXUH��WKH�SODLQWLII�

FODVV�LQFOXGHG�WKRVH�ZKR�VHUYHG�LQ�WKH�WHUULWRULDO�ZDWHUV�RI�WKH�5HSXEOLF�RI�9LHWQDP��

$IWHU�WKLV�&RXUW�LQYDOLGDWHG�9$�UHJXODWLRQ������D�G��EHFDXVH�LW�IDLOHG�WR�FRPSO\�ZLWK�WKH�

UXOHPDNLQJ�SURFHVV�UHTXLUHG�E\�WKH�'LR[LQ�$FW��Nehmer I������)��6XSS��DW��������WKH�9$�

SURPXOJDWHG�D�UHJXODWLRQ�SURYLGLQJ�VHUYLFH�FRQQHFWLRQ�WR�QRQ�+RGJLQV�O\PSKRPD��DQG�GHILQHG�

WKDW�³6HUYLFH�LQ�9LHWQDP�LQFOXGHV�VHUYLFH�LQ�ZDWHUV�RIIVKRUH��RU�VHUYLFH�LQ�RWKHU�ORFDWLRQV�LI�WKH�

FRQGLWLRQV�RI�VHUYLFH�LQYROYHG�GXW\�RU�YLVLWDWLRQ�LQ�9LHWQDP�´�����&�)�5�������������������7KH�

$JHQW�2UDQJH�$FW�DSSOLHG�WR�D�³YHWHUDQ�ZKR���������VHUYHG�LQ�WKH�5HSXEOLF�RI�9LHWQDP�´��3/����±���

)HEUXDU\��������������6WDW�����codified at ���8�6�&�����������7KH�LQWHQW�RI�&RQJUHVV�LV�FOHDU�IURP�

WKH�XVH�RI�WKH�WHUP�³LQ�WKH�5HSXEOLF�RI�9LHWQDP´�EHFDXVH�³>L@QWHUQDWLRQDO�ODZ�XQLIRUPO\�FRQILUPV�

WKDW�WKH�µ5HSXEOLF�RI�9LHWQDP�¶�OLNH�DOO�VRYHUHLJQ�QDWLRQV��LQFOXGHG�LWV�WHUULWRULDO�VHD�´��See 

Procopio������)��G�DW�������see also id. DW�������³,W�LV�XQGLVSXWHG�WKDW�>���&�)�5���������@���������

DSSOLHG�WR�YHWHUDQV�ZKR�VHUYHG�������LQ�WKH�WHUULWRULDO�VHD´�RI�WKH�5HSXEOLF�RI�9LHWQDP���

6HYHUDO�PRQWKV�DIWHU�SDVVDJH�RI�WKH�$JHQW�2UDQJH�$FW��WKH�SDUWLHV�VLJQHG�DQG�WKH�&RXUW�

DSSURYHG�WKH�&RQVHQW�'HFUHH���7KH�&RQVHQW�'HFUHH�H[SUHVVO\�LQFRUSRUDWHG�WKH�$JHQW�2UDQJH�

$FW���See 6SDWDUR�'HFO�������([�����&RQVHQW�'HFUHH�DW�������7KXV��WKH�&RQVHQW�'HFUHH¶V�

UHDGMXGLFDWLRQ�DQG�UHWURDFWLYH�FRPSHQVDWLRQ�SURYLVLRQV�DSSO\�WR�YHWHUDQV�ZKR�VHW�IRRW�RQ�ODQG�or�

VHUYHG�RQ�D�VKLS�LQ�WKH�WHUULWRULDO�VHD�RI�WKH�5HSXEOLF�RI�9LHWQDP��

C. The VA’s Inconsistent Application of the Consent Decree to Blue Water 
Vietnam Veterans 

'XULQJ�WKH�ILUVW�GHFDGH�IROORZLQJ�WKH�&RQVHQW�'HFUHH��WKH�9$�FRQWLQXHG�WR�LQWHUSUHW�WKH�

SUHVXPSWLRQ�RI�KHUELFLGH�H[SRVXUH�LQ�WKH�$JHQW�2UDQJH�$FW�WR�DSSO\�WR�%OXH�:DWHU�9LHWQDP�

YHWHUDQV���7KLV�LQWHUSUHWDWLRQ�LV�HYLGHQFHG�E\�ERWK�9$¶V�H[SRVXUH�UHJXODWLRQ��DQG�WKH�IROORZLQJ�

�������������������������������������������������
��7KH�9$�LQWHUSUHWHG�WKH�VWDWXWRU\�SKUDVH�³VHUYHG�������LQ�WKH�5HSXEOLF�RI�9LHWQDP´�LQ�WKH�

$JHQW�2UDQJH�$FW�WR�LQFOXGH�YHWHUDQV�ZKR�VHUYHG�ZLWKLQ�WKH�WHUULWRULDO�VHD�RI�9LHWQDP�LQ�LWV�
LPSOHPHQWLQJ�UHJXODWLRQ²���&�)�5����������D�����LLL����������ZKLFK�SURYLGHG�WKDW�WKLV�VWDWXWRU\�
SKUDVH�³LQFOXGHV�VHUYLFH�LQ�WKH�ZDWHUV�RIIVKRUH�DQG�VHUYLFH�LQ�RWKHU�ORFDWLRQV�LI�WKH�FRQGLWLRQV�RI�
VHUYLFH�LQYROYHG�GXW\�RU�YLVLWDWLRQ�LQ�WKH�5HSXEOLF�RI�9LHWQDP�´��7KH�)HGHUDO�&LUFXLW�KHOG�WKDW�WKLV�
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ELQGLQJ�9$�JXLGDQFH�LVVXHG�DIWHU�WKH�&RQVHQW�'HFUHH��

g. Verifying Vietnam Service for Claims Involving Exposure to 
Herbicide Agents 

��� ,W�PD\� EH� QHFHVVDU\� WR� GHWHUPLQH� LI� D� YHWHUDQ� KDG� ³VHUYLFH� LQ�
9LHWQDP´� LQ� FRQQHFWLRQ� ZLWK� FODLPV� EDVHG� RQ� H[SRVXUH� WR�
KHUELFLGH� DJHQWV�� �� �� ,Q� WKH� DEVHQFH� RI� FRQWUDGLFWRU\� HYLGHQFH��
µVHUYLFH�LQ�9LHWQDP´�ZLOO�EH�FRQFHGHG�LI�WKH�UHFRUGV�VKRZ�WKDW�
WKH� YHWHUDQ� UHFHLYHG� WKH�9LHWQDP� 6HUYLFH�0HGDO� H[FHSW� LI� WKH�
YHWHUDQ�SDUWLFLSDWHG�LQ�KLJK�DOWLWXGH�IOLJKWV�RQO\�������

��� ,I� D� YHWHUDQ� ZKR� GLG� QRW� UHFHLYH� WKH� 9LHWQDP� 6HUYLFH� 0HGDO�
FODLPV�VHUYLFH�FRQQHFWLRQ�IRU�H[SRVXUH�WR�KHUELFLGH�DJHQWV��DQG�
DOOHJHV� VHUYLFH� RQ� D� VKLS� LQ� WKH� ZDWHUV� RIIVKRUH� RI� 9LHWQDP��
UHYLHZ� WKH� UHFRUG� IRU� HYLGHQFH� WKDW� WKH� VKLS�ZDV� LQ� WKH�ZDWHUV�
RII�9LHWQDP�� � ,I� WKH� YHWHUDQ� FDQQRW� SURGXFH� HYLGHQFH� WKDW� WKH�
VKLS�ZDV�LQ�WKH�ZDWHUV�RIIVKRUH�RI�9LHWQDP��UHTXHVW�YHULILFDWLRQ�
IURP�WKH�1DY\���������

7KH�9LHWQDP�6HUYLFH�0HGDO�ZDV�³>D@ZDUGHG�WR�DOO�PHPEHUV�RI�WKH�$UPHG�)RUFHV�RI�WKH�8QLWHG�

6WDWHV�VHUYLQJ�DW�DQ\�WLPH�EHWZHHQ�-XO\���������DQG�0DUFK�����������LQ�9LHWQDP��its contiguous 

waters��RU�DLUVSDFH��WKHUHRYHU�´��See 6SDWDUR�'HFO�������([�����Manual of Military Decorations & 

Awards��$VVLVWDQW�6HFUHWDU\�RI�'HIHQVH��6HSWHPEHU�������DW��������HPSKDVLV�DGGHG���

$V�D�UHVXOW��WKH�9$�LQWHUSUHWHG�WKH�&RQVHQW�'HFUHH�WR�UHTXLUH�LW�WR�DSSO\�WKH������DQG���

UHDGMXGLFDWLRQ�DQG�UHWURDFWLYH�FRPSHQVDWLRQ�UHTXLUHPHQWV�WR�both�YHWHUDQV�ZKR�VHUYHG�RQ�WKH�

ODQG�PDVV�RI�9LHWQDP�and�YHWHUDQV�ZKR�VHUYHG�LQ�WKH�WHUULWRULDO�VHD�RI�9LHWQDP���'XULQJ�WKH�ILUVW�

GHFDGH�RI�WKH�&RQVHQW�'HFUHH��WKH�9$�DGGHG�WKH����QHZ�GLVHDVHV�VHW�IRUWK�LQ�WKH�PDUJLQ�EHORZ���

DV�UHODWHG�WR�KHUELFLGH�H[SRVXUH�XQGHU�WKH�$JHQW�2UDQJH�$FW���2Q�HDFK�RFFDVLRQ��WKH�9$�

UHDGMXGLFDWHG�WKH�SULRU�FODLPV�IRU�D�QHZO\�DGGHG�GLVHDVH�DQG�SDLG�UHWURDFWLYH�GLVDELOLW\�DQG�GHDWK�

���������������������������������������������������������������������������������������������������������������������������������������������������������������
9$�UHJXODWLRQ�SURYLGHV�WKDW�WKRVH�ZKR�VHUYHG�LQ�WKH�WHUULWRULDO�VHD�RI�9LHWQDP�DUH�HQWLWOHG�WR�WKH�
SUHVXPSWLRQ�RI�KHUELFLGH�H[SRVXUH���See Procopio, ����)��G�DW�������HQ�EDQF���

���See 6SDWDUR�'HFO�������([�����9$�$GMXGLFDWLRQ�3URFHGXUHV�0DQXDO�0������3DUW�,,,��
&KDQJH�����-XQH�����������see also�6SDWDUR�'HFO�������([�����9$�$GMXGLFDWLRQ�3URFHGXUHV�0DQXDO�
0������3DUW�,,,��&KDQJH�����1RYHPEHU�������������

���)URP������WR�������WKH�9$�DPHQGHG�LWV�UHJXODWLRQV�WR�SURYLGH�SUHVXPSWLYH�VHUYLFH�
FRQQHFWLRQ�WR�WKH�IROORZLQJ����GLVHDVHV�XQGHU�WKH�$JHQW�2UDQJH�$FW�RI������GXH�WR�WKHLU�
DVVRFLDWLRQ�ZLWK�KHUELFLGHV�FRQWDLQLQJ�GLR[LQ���VRIW�WLVVXH�VDUFRPDV��QRQ�+RGJNLQ¶V�O\PSKRPD��
SRUSK\ULD�FXWDQHD�WDUGD��+RGJNLQ¶V�GLVHDVH��OXQJ�FDQFHU��ODU\Q[�FDQFHU��WUDFKHD�FDQFHU��EURQFKXV�
FDQFHU��WUDFKHD�FDQFHU��PXOWLSOH�P\HORPD��SURVWDWH�FDQFHU��DQG�W\SH���GLDEHWHV���See supra QRWHV�
�����
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FRPSHQVDWLRQ�XQGHU�WKH�&RQVHQW�'HFUHH�ZKHQ�WKRVH�SULRU�FODLPV�ZHUH�ILOHG�E\�%OXH�:DWHU�

9LHWQDP�YHWHUDQ�FODVV�PHPEHUV�DQG�WKHLU�VXUYLYRUV��DV�ZHOO�DV�9LHWQDP�YHWHUDQV�FODVV�PHPEHUV�

ZKR�VHW�IRRW�RQ�ODQG�DQG�WKHLU�VXUYLYRUV��

,Q�������KRZHYHU��WKH�9$�FKDQJHG�LWV�SRVLWLRQ�RQ�WKH�DSSOLFDELOLW\�RI�WKH�$JHQW�2UDQJH�

$FW�DQG�WKH�&RQVHQW�'HFUHH�WR�%OXH�:DWHU�9LHWQDP�YHWHUDQV���7KH�9$�UHVFLQGHG�WKH�ELQGLQJ�

0�����0DQXDO�SURYLVLRQ�LQ�HIIHFW�IURP������WR������WKDW�SURYLGHG�D�SUHVXPSWLRQ�RI�KHUELFLGH�

H[SRVXUH�WR�DOO�YHWHUDQV�ZKR�ZHUH�DZDUGHG�WKH�9LHWQDP�6HUYLFH�0HGDO��DQG�UHSODFHG�LW�ZLWK�DQ�

DUELWUDU\�UHTXLUHPHQW�WKDW�VHUYLFH�PXVW�KDYH�EHHQ�³RQ�ODQG�´��6SDWDUR�'HFO��������([������0������

3DUW�,,,��&KDQJH������H��)HE�������������

$IWHU�WKLV������FKDQJH�RI�SRVLWLRQ��WKH�9$�DPHQGHG�LWV�UHJXODWLRQV�XQGHU�WKH�$JHQW�

2UDQJH�$FW�WR�SURYLGH�SUHVXPSWLYH�VHUYLFH�FRQQHFWLRQ�WR�ILYH�DGGLWLRQDO�GLVHDVHV�GXH�WR�WKHLU�

DVVRFLDWLRQ�ZLWK�KHUELFLGH�H[SRVXUH���See supra notes�������2Q�WKHVH�WKUHH�RFFDVLRQV��WKH�9$�

LGHQWLILHG�XQGHU�WKH�&RQVHQW�'HFUHH�DQ�DJJUHJDWH�RI�PRUH�WKDQ���������Nehmer�FODVV�PHPEHUV�

ZKR�SUHYLRXVO\�ILOHG�D�FODLP�EDVHG�RQ�RQH�RI�WKH�ILYH�QHZO\�DGGHG�GLVHDVHV���7KH�9$�

UHDGMXGLFDWHG�WKHVH�SULRU�FODLPV�XQGHU�WKH�WHUPV�RI�WKH�&RQVHQW�'HFUHH²WKDW�LV��ERWK�9LHWQDP�

YHWHUDQV�ZKR�VHW�IRRW�RQ�ODQG�DV�ZHOO�DV�%OXH�:DWHU�9LHWQDP�YHWHUDQV��DQG�WKH�VXUYLYRUV�RI�ERWK�

W\SHV�RI�9LHWQDP�YHWHUDQV����$V�D�UHVXOW�RI�WKHVH�Nehmer�UHDGMXGLFDWLRQV��WKH�9$�SDLG�XQGHU�WKH�

WHUPV�RI�WKH�&RQVHQW�'HFUHH�DQ�DJJUHJDWH�RI�PRUH�WKDQ�$4.6 billion�LQ�UHWURDFWLYH�GLVDELOLW\�RU�

GHDWK�FRPSHQVDWLRQ�WR�WKH�WHQV�RI�WKRXVDQGV�RI�9LHWQDP�YHWHUDQV�ZKR�VHW�IRRW�RQ�ODQG�RU�WKHLU�

VXUYLYRUV���See 6SDWDUR�'HFO���������%XW�LQ�WKRVH�WKRXVDQGV�RI�Nehmer UHDGMXGLFDWLRQ�GHFLVLRQV�

LQYROYLQJ�%OXH�:DWHU�9LHWQDP�YHWHUDQV��WKH�9$�UHIXVHG��GXH�WR�LWV������FKDQJH�LQ�LQWHUSUHWDWLRQ��

WR�SD\�any�UHWURDFWLYH�GLVDELOLW\�RU�GHDWK�FRPSHQVDWLRQ�EDVHG�RQ�WKH�SULRU�FODLP��

D. The Federal Circuit’s Decision in Procopio and Its Aftermath 

7KH������FKDQJH�LQ�WKH�9$¶V�FRQVWUXFWLRQ�RI�WKH�SKUDVH�³VHUYHG�LQ�WKH�5HSXEOLF�RI�

9LHWQDP´�WR�H[FOXGH�%OXH�:DWHU�9LHWQDP�YHWHUDQV�ZDV�FKDOOHQJHG�LQ�WKH�)HGHUDO�&LUFXLW���

,QLWLDOO\��WKH�)HGHUDO�&LUFXLW�JDYH�GHIHUHQFH�WR�WKH�9$¶V�LQWHUSUHWDWLRQ���See Haas v. Peake������

)��G�������������)HG��&LU���������overruled by�Procopio������)��G��������%XW�UHFHQWO\�LQ�

Procopio��WKH�)HGHUDO�&LUFXLW�sua sponte FRQYHQHG�HQ�EDQF�DQG�RYHUUXOHG�Haas��UHMHFWLQJ�WKH�
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9$¶V�H[FOXVLRQ�RI�%OXH�:DWHU�9LHWQDP�YHWHUDQV�DW�Chevron VWHS����DV�FRQWUDU\�WR�WKH�SODLQ�

PHDQLQJ�RI�WKH�$JHQW�2UDQJH�$FW�RI��������Procopio������)��G�DW����������FLWLQJ�Chevron, 

U.S.A., Inc. v. Natural Res. Def. Council, Inc., ����8�6����������±�������������7KH�)HGHUDO�

&LUFXLW�KHOG�WKDW�YHWHUDQV�ZKR�VHUYHG�ZLWKLQ�WKH�WZHOYH�QDXWLFDO�PLOH�WHUULWRULDO�VHD�RI�WKH�

5HSXEOLF�RI�9LHWQDP�GXULQJ�WKH�9LHWQDP�:DU�ZHUH�HQWLWOHG�WR�WKH�SUHVXPSWLRQ�WKDW�WKH\�ZHUH�

H[SRVHG�WR�$JHQW�2UDQJH��DQG�WKXV�WR�VHUYLFH�FRQQHFWLRQ�IRU�WKH�DVVRFLDWHG�GLVHDVHV���Id. 

6KRUWO\�DIWHU�WKH�MXGJPHQW�LQ�Procopio EHFDPH�ILQDO��&RQJUHVV�FRGLILHG�WKH�SURSRVLWLRQ�

WKDW�WKH�SUHVXPSWLRQ�RI�KHUELFLGH�H[SRVXUH�DSSOLHV�WR�%OXH�:DWHU�9LHWQDP�YHWHUDQV���See�%OXH�

:DWHU�1DY\�9LHWQDP�9HWHUDQV�$FW�RI�������3XE��/��1R�����������������³%:1�$FW´���WR�EH�

FRGLILHG�DW����8�6�&��������$�F�����7KH�%:1�$FW�DOVR�SURYLGHG�D�SDWKZD\�IRU�VRPH�%OXH�:DWHU�

9LHWQDP�YHWHUDQV�DQG�WKHLU�VXUYLYRUV�WR�REWDLQ�UHWURDFWLYH�GLVDELOLW\�DQG�GHDWK�EHQHILWV���,I�VXFK�D�

YHWHUDQ�RU�VXUYLYRU��D��KDG�EHHQ�GHQLHG�GLVDELOLW\�RU�GHDWK�FRPSHQVDWLRQ�EHWZHHQ�6HSWHPEHU�����

�����DQG�-DQXDU\����������IRU�D�GLVHDVH�WKDW�WKH�9$�ODWHU�JUDQWHG�VHUYLFH�FRQQHFWHG�VWDWXV�XQGHU�

WKH�$JHQW�2UDQJH�$FW��DQG��E��VXEPLWV�D�QHZ�FODLP�DIWHU�-DQXDU\���������IRU�WKH�VDPH�GLVHDVH��

DQG�WKDW�FODLP�LV�DSSURYHG��WKH�9$�PXVW�SD\�FRPSHQVDWLRQ�UHWURDFWLYH�WR�WKH�GDWH�WKH�SUH������

FODLP�ZDV�ILOHG���Id. DW�������$�F�����%���

7KH�UHWURDFWLYH�EHQHILWV�SURYLVLRQV�LQ�WKH�%:1�$FW�ZHUH�PRGHOHG�LQ�VRPH�UHVSHFWV�RQ�WKH�

UHWURDFWLYH�EHQHILW�SURYLVLRQV�LQ�WKH�Nehmer &RQVHQW�'HFUHH���See +�5��5(3���������������

8�6�&�&�$�1����������������������GLVFXVVLQJ�+�5�������DV�DPHQGHG��ZKLFK�EHFDPH�WKH�%:1�

$FW����%XW�WKH�%:1�$FW�GRHV�QRW�FRPSOHWHO\�FRLQFLGH�ZLWK�WKH�Nehmer &RQVHQW�'HFUHH���6RPH�

%OXH�:DWHU�9LHWQDP�YHWHUDQV�DQG�WKHLU�VXUYLYRUV�DUH�HQWLWOHG�WR�UHWURDFWLYH�FRPSHQVDWLRQ�XQGHU�

WKH�&RQVHQW�'HFUHH��EXW�DUH�not�HQWLWOHG�WR�UHWURDFWLYH�FRPSHQVDWLRQ�XQGHU�WKH�%:1�$FW��DQG�

YLFH�YHUVD��DQG�VRPH�PD\�EH�HQWLWOHG�WR�FRPSHQVDWLRQ�XQGHU�HLWKHU�URXWH���,Q�UHFRJQLWLRQ�RI�WKLV�

IDFW��WKH�+RXVH�5HSRUW�LQGLFDWHG�WKDW�³>Q@RWKLQJ�LQ�>WKH�%:1�$FW@�LQWHQGV�WR�OLPLW�WKH�ULJKWV�RI�

Nehmer�FODVV�PHPEHUV�ZKR�VHHN�UHOLHI�IRU�EHQHILWV�XQGHU�WKH�Nehmer &RQVHQW�'HFUHH�´��+�5��

5(3���������������8�6�&�&�$�1�������������

,W�VKRXOG�EH�FOHDU�WKDW�WKH������%:1�$FW�GRHV�QRW�PRRW�WKH�QHFHVVLW\�RI�WKLV�UHOLHI���)RU�

RQH�WKLQJ��WKH�%:1�$FW�GRHV�QRW�DXWRPDWLFDOO\�UHTXLUH�WKH�9$�WR�GHWHUPLQH�ZKHWKHU�any�%OXH�
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:DWHU�9LHWQDP�YHWHUDQ�RU�VXUYLYRU�LV�HQWLWOHG�WR�UHWURDFWLYH�FRPSHQVDWLRQ���$V�WKH�+RXVH�5HSRUW�

REVHUYHG��WKH�%:1�$FW�³GRHV�QRW�UHTXLUH�9$�WR�DXWRPDWLFDOO\�UH�DGMXGLFDWH�SUHYLRXVO\�GHQLHG�

%:1�FODLPV�´��Id.��see also 'NW��1R������DW������������7KH�%:1�$FW�UHTXLUHPHQW�WR�SD\�

UHWURDFWLYH�FRPSHQVDWLRQ�WR�D�%OXH�:DWHU�9LHWQDP�YHWHUDQ�LV�RQO\�WULJJHUHG�LI�WKH�YHWHUDQ�ILOHV�D�

FODLP�DIWHU�-DQXDU\���������DQG�VSHFLILFDOO\�LGHQWLILHV�WKH�$JHQW�2UDQJH�UHODWHG�GLVHDVH�WKDW�ZDV�

WKH�VXEMHFW�RI�WKH�YHWHUDQ¶V�SULRU�FODLP���See id.  ,Q�RWKHU�ZRUGV��OLYLQJ�Nehmer�FODVV�PHPEHUV��

VXFK�DV�9HWHUDQ�$�GLVFXVVHG�infra 6HFWLRQ�(��ZLOO�not�UHFHLYH�UHWURDFWLYH�FRPSHQVDWLRQ�XQGHU�WKH�

%:1�$FW�EDVHG�RQ�WKHLU�SULRU�FODLP�IRU�LVFKHPLF�KHDUW�GLVHDVH��³,+'´��LI�WKH\�GR�QRW�ILOH�D�SRVW�

-DQXDU\���������FODLP�EDVHG�RQ�,+'�EHFDXVH��IRU�H[DPSOH��QR�RQH�HYHU�LQIRUPV�WKHP�RI�WKHLU�

ULJKWV�XQGHU�WKH�%:1�$FW����

)XUWKHU��LI�WKH�%OXH�:DWHU�9LHWQDP�YHWHUDQ�RU�VXUYLYRU�ZKR�ILOHG�D�SULRU�FODLP�IRU�DQ�

$JHQW�2UDQJH�UHODWHG�GLVHDVH�LV�QRZ�GHFHDVHG��WKH�9$�FDQGLGO\�FRQFHGHV�WKDW�WKH�Nehmer FODVV�

PHPEHU¶V�HVWDWH�GRHV�QRW�KDYH�WKH�ULJKW�WR�DQ\�UHWURDFWLYH�FRPSHQVDWLRQ�XQGHU�WKH�%:1�$FW���

See id. DW����VWDWLQJ�WKDW�³WKH�%:1�$FW�GRHV�QRW�DXWKRUL]H�WKH�9$�WR�SD\�EHQHILWV�WR�HVWDWHV�RI�

GHFHDVHG�GLVDELOLW\�FODLPDQWV´����%XW�WKH�HVWDWH�GRHV�KDYH�D�ULJKW�WR�UHFRYHU\�XQGHU�WKH�&RQVHQW�

'HFUHH��

E. The VA Violated the Rights Under the Consent Decree of Thousands of Blue 
Water Vietnam Veteran Class Members 

,W�LV�SODLQ�WKDW�WKH�9$�YLRODWHG�WKH�&RQVHQW�'HFUHH�E\�GHQ\LQJ�WKH�UHWURDFWLYH�

FRPSHQVDWLRQ�LW�ZDV�UHTXLUHG�WR�SD\�WR�WKRXVDQGV�RI�%OXH�:DWHU�9LHWQDP�YHWHUDQV���6LQFH�������

Nehmer UHDGMXGLFDWLRQ�GHFLVLRQV�KDYH�UHVXOWHG�LQ�SD\PHQW�XQGHU�WKH�&RQVHQW�'HFUHH�RI�PRUH�

WKDQ�$4.6�billion�LQ�UHWURDFWLYH�FRPSHQVDWLRQ�WR�WKH�WHQV�RI�WKRXVDQGV�RI�9LHWQDP�YHWHUDQV�ZKR�

VHW�IRRW�RQ�ODQG�DQG�WKHLU�VXUYLYRUV��but in absolutely no retroactive compensation�WR�%OXH�:DWHU�

9LHWQDP�YHWHUDQV�DQG�WKH�VXUYLYRUV���6SDWDUR�'HFO�������  7KH�VROH�UHDVRQ�IRU�WKLV�GLVSDUDWH�

WUHDWPHQW�XQGHU�WKH�&RQVHQW�'HFUHH�ZDV�WKH�9$¶V�LPSURSHU�OHJDO�SRVLWLRQ�WKDW�YHWHUDQV�ZKR�

VHUYHG�LQ�WKH�WHUULWRULDO�VHD�RI�9LHWQDP�ZHUH�QRW�HQWLWOHG�WR�WKH�SUHVXPSWLRQ�RI�KHUELFLGH�H[SRVXUH�

VHW�IRUWK�LQ�WKH�$JHQW�2UDQJH�$FW�RI�������

$V�WKH�1LQWK�&LUFXLW�SUHYLRXVO\�PDGH�FOHDU�LQ�WKLV�FDVH��WKH�&RQVHQW�'HFUHH�LV�D�FRQWUDFW�
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DQG�PXVW�EH�³FRQVWUXHG�ZLWK�UHIHUHQFH�WR�RUGLQDU\�FRQWUDFW�SULQFLSOHV�´��Nehmer IV������)��G�

DW�������³7KH�REOLJDWLRQ�RI�D�FRQWUDFW�LV�WKH�ODZ�ZKLFK�ELQGV�WKH�SDUWLHV�WR�SHUIRUP�WKHLU�

DJUHHPHQW�´��Home Building & Loan Assn. v. Blaisdell������8�6�������������������FLWLQJ�Sturges 

v. Crowninshield�����8�6�����:KHDW����������������������$EVHQW�D�SURYLVLRQ�WR�WKH�FRQWUDU\��WKH�

FRQWUDFW�LV�SUHVXPHG�WR�incorporate the law that existed at the time the contract was made���See 

Norfolk & Western Ry. Co. v. American Train Dispatchers’ Ass’n������8�6�������������������

7KH�&RQVHQW�'HFUHH�KHUH�ZDV�VLJQHG�DQG�DSSURYHG�LQ�0D\�������WKUHH�PRQWKV�DIWHU�

HQDFWPHQW�RI�WKH�$JHQW�2UDQJH�$FW���7KH�)HGHUDO�&LUFXLW�PDGH�FOHDU�LQ�Procopio WKDW�WKH�ODZ�WKDW�

H[LVWHG�DW�WKH�WLPH�WKH�&RQVHQW�'HFUHH�ZDV�VLJQHG�ZDV�WKDW�WKH�SUHVXPSWLRQ�RI�KHUELFLGH�H[SRVXUH�

VHW�IRUWK�LQ�ERWK�WKH�$JHQW�2UDQJH�$FW�DQG�H[LVWLQJ�9$�UHJXODWLRQV�DSSOLHG�RQ�WKHLU�IDFH�WR�DOO�

YHWHUDQV�ZKR�VHUYHG�LQ�WKH�WHUULWRULDO�VHD�RI�9LHWQDP���7KXV��XQGHU�RUGLQDU\�FRQWUDFW�SULQFLSOHV��

SDUDJUDSKV�����RI�WKH�&RQVHQW�'HFUHH�UHTXLUHG�WKDW�ZKHQHYHU�WKH�9$�DGGHG�D�GLVHDVH�DV�UHODWHG�

WR�KHUELFLGH�H[SRVXUH�SXUVXDQW�WR�WKH�$JHQW�2UDQJH�$FW��WKH�9$�PXVW�LGHQWLI\�DOO�SULRU�GLVDELOLW\�

DQG�GHDWK�FODLPV�EDVHG�RQ�WKDW�GLVHDVH�WKDW�ZHUH�ILOHG�E\�YHWHUDQV�ZKR�VHUYHG�LQ�WKH�WHUULWRULDO�VHD�

RI�9LHWQDP�DQG�WKHLU�VXUYLYRUV��DQG�UHDGMXGLFDWH�WKHLU�SULRU�FODLPV�EDVHG�RQ�WKH�SUHVXPSWLRQ�WKDW�

WKH�YHWHUDQV�ZHUH�H[SRVHG�WR�KHUELFLGHV��DQG�SD\�WKHP�WKH�UHWURDFWLYH�FRPSHQVDWLRQ�UHTXLUHG�E\�

WKH�'HFUHH��

7KH�FDVHV�RI�WZR�Nehmer FODVV�PHPEHUV�LOOXVWUDWH�KRZ�WKH�9$¶V�FKDQJH�RI�SRVLWLRQ�KDV�

YLRODWHG�WKH�FRQWUDFWXDO�ULJKWV�RI�%OXH�:DWHU�9LHWQDP�YHWHUDQV���,Q�������WKH�9$�VHQW�9HWHUDQ�$���

D�OHWWHU�VWDWLQJ�WKDW�WKH�9$�KDG�³FRQGXFWHG�D�VSHFLDO�UHYLHZ�RI�\RXU�FODLPV�ILOH�mandated�E\�WKH�

8QLWHG�6WDWHV�'LVWULFW�&RXUW¶V�RUGHUV�LQ�Nehmer v. U.S. Department of Veterans Affairs´�WR�

UHDGMXGLFDWH�KLV�SULRU�GHQLHG�FODLP�IRU�,+'��IROORZLQJ�WKH�9$�DGGLQJ�,+'�LQ������DV�VHUYLFH�

FRQQHFWHG���6SDWDUR�'HFO��������([������³9HWHUDQ�$´�Nehmer�5H�$GMXGLFDWLRQ�'HFLVLRQ��DW���

�LQLWLDO�LWDOLFV�DGGHG����7KH�OHWWHU�HQFORVHG�D�-XQH����������9$�GHFLVLRQ�VWDWLQJ�WKDW�9HWHUDQ�$�ZDV�

GLDJQRVHG�ZLWK�,+'�LQ������DQG�KLV�9$�UHFRUGV�VKRZHG�WKDW�KH�ZDV�DVVLJQHG�WR�D�VKLS�ZKLFK�

³VHUYHG�LQ�WKH�RIILFLDO�ZDWHUV�RI�WKH�5HSXEOLF�RI�9LHWQDP´�IRU�D�WRWDO�RI����GD\V�EHWZHHQ�

�������������������������������������������������
���1DPH�KDV�EHHQ�FKDQJHG�DQG�UHGDFWHG�LQ�UHOHYDQW�H[KLELWV�WR�SUHVHUYH�YHWHUDQ¶V�

FRQILGHQWLDOLW\��
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'HFHPEHU������WR�0DUFK�������DQG�WKDW�9HWHUDQ�$�KDG�WHVWLILHG�WKDW�KLV�VKLS�GRFNHG�WZLFH�LQ�

'DQDQJ�+DUERU�LQ�WKH�5HSXEOLF�RI�9LHWQDP��³EXW�WKDW�KH�GLG�QRW�JR�DVKRUH�´��Id.�DW�����7KH�9$�

KHOG�WKDW�³H[SRVXUH�WR�$JHQW�2UDQJH�LV�QRW�FRQFHGHG´�DQG�UHIXVHG�WR�SD\�KLP�PDQ\�\HDUV�RI�

UHWURDFWLYH�GLVDELOLW\�FRPSHQVDWLRQ�EDVHG�RQ�KLV�SULRU�,+'�FODLP�VROHO\�EHFDXVH�KH�GLG�QRW�JR�

DVKRUH��

7KLV�LV�DQ�DEVXUG�UHVXOW�JLYHQ�WKDW�WKH�9$�KDG�DOUHDG\�UHDGMXGLFDWHG�DQG�SDLG�9HWHUDQ�$�

IRU�D�SULRU�FODLP�UHODWHG�WR�SURVWDWH�FDQFHU�XQGHU�WKH�&RQVHQW�'HFUHH��LQFOXGLQJ�SD\LQJ�KLP�

GLVDELOLW\�FRPSHQVDWLRQ�UHWURDFWLYH�WR�WKH�GDWH�RI�KLV�SULRU�SURVWDWH�FDQFHU�FODLP��DV�WKH�&RQVHQW�

'HFUHH�UHTXLUHG���Id. DW������,Q�LWV������UHDGMXGLFDWLRQ�GHFLVLRQ��WKH�9$�H[SODLQHG�WKDW�LW�ZDV�

LQFRQVLVWHQWO\�UHDGMXGLFDWLQJ�9HWHUDQ�$¶V�SULRU�,+'�DQG�SURVWDWH�FDQFHU�FODLPV�EHFDXVH�³current 

VA regulations�GR�QRW�DOORZ�VHUYLFH�FRQQHFWLRQ�IRU�YHWHUDQV�ZKR�GLG�QRW�VWHS�IRRW�LQ�9LHWQDP�´�

Id. DW����HPSKDVLV�DGGHG����7KXV��WKLV�GHFLVLRQ�VKRZV�ERWK�WKDW�WKH�9$�XQGHUVWDQGV�WKDW�9HWHUDQ�$�

LV�D�Nehmer FODVV�PHPEHU�HQWLWOHG�WR�WKH�UHOLHI�RI�D�UHDGMXGLFDWLRQ�GHFLVLRQ�XQGHU�WKH�&RQVHQW�

'HFUHH��EXW�WKDW�EHFDXVH�KH�LV�D�%OXH�:DWHU�9LHWQDP�YHWHUDQ��KH�FDQQRW�JHW�WKH�UHOLHI�RI�

UHWURDFWLYH�FRPSHQVDWLRQ�XQGHU�WKH�&RQVHQW�'HFUHH��

7KH�FDVH�RI�9HWHUDQ�%���IXUWKHU�LOOXVWUDWHV�WKLV�SRLQW���9HWHUDQ�%�VHUYHG�LQ�WKH�0DULQH�

&RUSV�GXULQJ�WKH�9LHWQDP�:DU�RQ�D�VKLS��ZKLFK��DFFRUGLQJ�WR�WKH�9$��³VSHQW�WLPH�ZLWKLQ�WKH�

FRQWLJXRXV�ZDWHUV�RI�WKH�5HSXEOLF�RI�9LHWQDP�´��6SDWDUR�'HFO��������([������9HWHUDQ�%�Nehmer 

5HDGMXGLFDWLRQ�'HFLVLRQV��DW�����,Q�������9HWHUDQ�%�ILOHG�FODLPV�IRU�GLVDELOLW\�FRPSHQVDWLRQ�IRU�

WZR�GLVHDVHV���GLDEHWHV�DQG�K\SHUWHQVLYH�FDUGLRYDVFXODU�GLVHDVHV²D�IRUP�RI�,+'���7KH�9$�

DZDUGHG�9HWHUDQ�%�VHUYLFH�FRQQHFWHG�GLVDELOLW\�FRPSHQVDWLRQ�IRU�GLDEHWHV��HYHQ�WKRXJK�KH�ZDV�D�

%OXH�:DWHU�9LHWQDP�YHWHUDQ���Id. DW�����$W�WKH�WLPH��KH�ZDV�GHQLHG�FRYHUDJH�IRU�,+'�EHFDXVH�WKDW�

GLVHDVH�ZDV�QRW�WKHQ�VHUYLFH�FRQQHFWHG���Id. DW����

9HWHUDQ�%�GLHG�LQ������IURP�FRURQDU\�DUWHU\�GLVHDVH��D�IRUP�RI�,+'���GLDEHWHV��DQG�

K\SHUWHQVLRQ���Id. DW�����,Q�������ZKHQ�WKH�9$�DPHQGHG�LWV�UHJXODWLRQV�SXUVXDQW�WR�WKH�$JHQW�

2UDQJH�$FW�WR�DGG�,+'�WR�WKH�OLVW�RI�GLVHDVHV�SUHVXPSWLYHO\�VHUYLFH�FRQQHFWHG�GXH�WR�KHUELFLGH�

�������������������������������������������������
���1DPH�KDV�EHHQ�FKDQJHG�DQG�UHGDFWHG�LQ�UHOHYDQW�H[KLELWV�WR�SUHVHUYH�YHWHUDQ¶V�

FRQILGHQWLDOLW\��
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H[SRVXUH��WKH�9$�LGHQWLILHG�9HWHUDQ�%�SXUVXDQW�WR�WKH�&RQVHQW�'HFUHH�GXH�WR�KLV�SULRU�FODLP�

EDVHG�RQ�,+'���2Q�1RYHPEHU�����������WKH�9$�VHQW�D�OHWWHU�WR�9HWHUDQ�%¶V�GDXJKWHU��VWDWLQJ�WKDW�

³>Z@H�KDYH�FRQGXFWHG�D�VSHFLDO�UHYLHZ�RI�\RXU�IDWKHU¶V�FODLPV�ILOH�PDQGDWHG�E\�WKH�8QLWHG�6WDWHV�

'LVWULFW�&RXUW¶V�RUGHUV�LQ�Nehmer v. U.S. Department of Veterans Affairs.´��Id. DW�����7KH�OHWWHU�

IXUWKHU�VWDWHG�WKDW�³>V@HUYLFH�FRQQHFWLRQ�KDV�EHHQ�GHQLHG�IRU�K\SHUWHQVLYH�FDUGLRYDVFXODU�GLVHDVH�

IRU�SXUSRVH�RI�HQWLWOHPHQW�WR�UHWURDFWLYH�EHQHILWV�´��Id. �(QFORVHG�ZLWK�WKH�OHWWHU�ZDV�WKH�Nehmer 

UHDGMXGLFDWLRQ�GHFLVLRQ�GHQ\LQJ�UHWURDFWLYH�GLVDELOLW\�FRPSHQVDWLRQ�IURP�6HSWHPEHU�����������WKH�

GDWH�RI�9HWHUDQ�%¶V�FODLP�EDVHG�RQ�,+'��WR�$SULO�����������WKH�GDWH�RI�KLV�GHDWK���Id. DW�������7KH�

GHFLVLRQ�VWDWHG�WKDW�DOWKRXJK�9HWHUDQ�%�KDG�VXIIHUHG�IURP�,+'��KH�ZDV�QRW�HQWLWOHG�WR�WKH�

SUHVXPSWLRQ�RI�KHUELFLGH�H[SRVXUH�EHFDXVH�KH�VHUYHG�RQ�D�VKLS���Id. DW����ILQGLQJ�WKDW�KH�GLG�QRW�

SUHVHQW�HYLGHQFH�RI�WKH�³UHTXLUHG�VHUYLFH�LQ�9LHWQDP´�EHFDXVH�KLV�VHUYLFH�UHFRUG�RQO\�VKRZHG�

WKDW�KH�VHUYHG�³ZLWKLQ�WKH�FRQWLJXRXV�ZDWHUV�RI�WKH�5HSXEOLF�RI�9LHWQDP��>DQG@�WKHUH�LV�QR�

HYLGHQFH�WKDW�WKH�VKLS�GRFNHG�WR�ODQG�RU�WKH�9HWHUDQ�ZHQW�DVKRUH´�����

7KXV��XQGHU�WKH�ODZ�LQ�HIIHFW�ZKHQ�WKH�&RQVHQW�'HFUHH�ZDV�VLJQHG��9HWHUDQ�%�ZDV�D�

PHPEHU�RI�WKH�SODLQWLII�FODVV�EHFDXVH�KH�VHUYHG�LQ�WKH�5HSXEOLF�RI�9LHWQDP�GXULQJ�WKH�9LHWQDP�

HUD�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�$JHQW�2UDQJH�$FW���<HW��KH�ZDV�ZURQJO\�GHQLHG�IRXU�\HDUV�RI�

UHWURDFWLYH�GLVDELOLW\�FRPSHQVDWLRQ�WR�ZKLFK�KLV�GDXJKWHU�ZRXOG�KDYH�EHHQ�HQWLWOHG�SXUVXDQW�WR�

WKH�&RQVHQW�'HFUHH�DQG����&�)�5����������I����$V�WKH�1RWLFH�UHFHQWO\�ILOHG�E\�WKH�9$�LQ�WKLV�FDVH�

FRQILUPV��WKH�9$�JHWV�WR�NHHS�WKH�IRXU�\HDUV�RI�UHWURDFWLYH�GLVDELOLW\�FRPSHQVDWLRQ�RZHG�WR�KHU�

GHFHDVHG�IDWKHU�EHFDXVH�QHLWKHU�9HWHUDQ�%¶V�GDXJKWHU�QRU�KLV�HVWDWH�LV�HQWLWOHG�WR�WKLV�

FRPSHQVDWLRQ�XQGHU�WKH�%:1�$FW���%XW�LI�WKH�&RXUW�LVVXHV�WKH�2UGHU�VRXJKW�LQ�WKLV�HQIRUFHPHQW�

PRWLRQ��WKH�9$�ZLOO�EH�REOLJDWHG�WR�LVVXH�D�UHSODFHPHQW�GHFLVLRQ�WKDW�GHWHUPLQHV�ZKHWKHU�KHU�

IDWKHU�VHUYHG�LQ�WKH�WHUULWRULDO�VHD�RI�9LHWQDP��DQG��LI�VR��WKH�DPRXQW�RI�UHWURDFWLYH�FRPSHQVDWLRQ��

LI�DQ\��WR�ZKLFK�WKH�GDXJKWHU�RI�WKLV�GHFHDVHG�YHWHUDQ�LV�HQWLWOHG�XQGHU�WKH�WHUPV�RI�&RQVHQW�

'HFUHH��

IV. CONCLUSION 

7KH�&RQVHQW�'HFUHH�UHTXLUHV�WKH�9$�WR�DXWRPDWLFDOO\�UHDGMXGLFDWH�DQ\�DIIHFWHG�FODLP�

RQFH�D�QHZ�GLVHDVH�UHODWHG�WR�GLR[LQ�H[SRVXUH�LV�UHFRJQL]HG�LQ�D�9$�UHJXODWLRQ�DV�JLYLQJ�ULVH�WR�D�
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SUHVXPSWLRQ�RI�VHUYLFH�FRQQHFWLRQ���+HUH��WKH�9$�KDV�V\VWHPDWLFDOO\�YLRODWHG�WKH�&RQVHQW�'HFUHH�

E\�LPSURSHUO\�GHQ\LQJ�UHDGMXGLFDWHG�FODLPV�EDVHG�RQ�D�UHVWULFWLYH�LQWHUSUHWDWLRQ�RI�ZKLFK�

YHWHUDQV�VHUYHG�LQ�³WKH�5HSXEOLF�RI�9LHWQDP�´�ZKLFK�WKH�8�6��&RXUW�RI�$SSHDOV�UHFHQWO\�

GHWHUPLQHG�YLRODWHG�ERWK�WKH�SODLQ�PHDQLQJ�RI�WKH�VWDWXWH�DQG�WKH�9$¶V�RZQ�UHJXODWLRQV��

7R�HQIRUFH�WKH�&RQVHQW�'HFUHH��WKH�&RXUW�VKRXOG�RUGHU�WKH�9$�WR�����LGHQWLI\��ZLWKLQ�����

GD\V�RI�WKH�GDWH�RI�WKH�&RXUW¶V�2UGHU��DOO�RI�WKH�Nehmer�UHDGMXGLFDWLRQ�GHFLVLRQV�PDGH�SXUVXDQW�WR�

WKH�&RQVHQW�'HFUHH�LQ�ZKLFK�WKH�9$�GHQLHG�FRPSHQVDWLRQ�RQ�WKH�JURXQG�WKDW�WKH�YHWHUDQ�ZDV�QRW�

HQWLWOHG�WR�WKH�SUHVXPSWLRQ�RI�KHUELFLGH�H[SRVXUH�EHFDXVH�WKH�YHWHUDQ�GLG�QRW�VHW�IRRW�RQ�WKH�ODQG�

PDVV�RU�VHUYH�RQ�WKH�LQODQG�ZDWHUZD\V�RI�9LHWQDP��������LVVXH��ZLWKLQ�����GD\V�RI�WKH�GDWH�RI�WKH�

&RXUW¶V�2UGHU��D�UHSODFHPHQW�GHFLVLRQ�WKDW�GHWHUPLQHV����D��ZKHWKHU�WKH�YHWHUDQ�VHUYHG�LQ�WKH�

WHUULWRULDO�VHD�RI�WKH�5HSXEOLF�RI�9LHWQDP�GXULQJ�WKH�9LHWQDP�HUD�DQG��LI�VR���E��WKH�DPRXQW�RI�

UHWURDFWLYH�FRPSHQVDWLRQ��LI�DQ\��WKH�YHWHUDQ�RU�WKH�YHWHUDQ¶V�VXUYLYRU��RU��LI�WKH�YHWHUDQ�RU�

VXUYLYRU�LV�GHFHDVHG��WKH�HVWDWH�RI�WKH�GHFHDVHG�YHWHUDQ�RU�VXUYLYRU��LV�HQWLWOHG�XQGHU�WKH�WHUPV�RI�

&RQVHQW�'HFUHH��DQG�����SURYLGH�FODVV�FRXQVHO��SXUVXDQW�WR�WKH�&RXUW¶V�3ULYDF\�3URWHFWLRQ�2UGHU��

ZLWK�D�FRS\�RI��D��DOO�RI�WKH�Nehmer�UHDGMXGLFDWLRQ�GHFLVLRQV�LGHQWLILHG���E��DOO�RI�WKH�UHSODFHPHQW�

GHFLVLRQV�LVVXHG��DQG��F��HDFK�QRWLFH�OHWWHU�VHQW�WR�WKH�FODVV�PHPEHU�DQG�FRGLQJ�VKHHW�WKDW�LV�

DVVRFLDWHG�ZLWK�VXFK�UHSODFHPHQW�GHFLVLRQ���7KH�9$�LV�FDSDEOH�RI�LGHQWLI\LQJ�WKHVH�SDVW�

UHDGMXGLFDWLRQ�GHFLVLRQV�EHFDXVH�WKH�9$�SUHYLRXVO\�JDYH�&ODVV�&RXQVHO�D�FRS\�RI�WKHVH�GHFLVLRQV�

XQGHU�WKH�&RXUW¶V�3ULYDF\�3URWHFWLRQ�2UGHU���See 6SDWDUR�'HFO���������Nehmer %OXH�:DWHU�

9LHWQDP�YHWHUDQV�GHVHUYH�WKH�EHQHILWV�WKDW�DUH�RZHG�XQGHU�WKH�&RQVHQW�'HFUHH��
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���7KH�WHUP�³Nehmer�UHDGMXGLFDWLRQ�GHFLVLRQV´�LQFOXGHV�GHFLVLRQV�PDGH�RQ�D�FODLP�IRU�

GLVDELOLW\�RU�GHDWK�FRPSHQVDWLRQ�WKDW�ZDV��D��EDVHG�RQ�D�GLVHDVH�WKDW�ZDV��VHUYLFH�FRQQHFWHG�
SXUVXDQW�WR�WKH�$JHQW�2UDQJH�$FW�RI������DQG��E��SHQGLQJ�EHIRUH�9$�RQ�WKH�GDWH�9$�LVVXHG�D�
ILQDO�UXOH�VHUYLFH�FRQQHFWLQJ�VXFK�GLVHDVH�SXUVXDQW�WR�WKH�$JHQW�2UDQJH�$FW�RI���������
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���&RQVLVWHQW�ZLWK�/RFDO�5XOH�����L������FRXQVHO�UHSUHVHQWV�WKDW�KH�KDV�REWDLQHG�FRQVHQW�WR�

DGG�WKH�H�VLJQDWXUHV�IURP�WKRVH�FRXQVHO�OLVWHG�LQ�WKH�VLJQDWXUH�OLQHV��
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